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Current Lopics. 


nor Odell seems to have early aban- 
his idea which he embodied in a special 
ye to the legislature, of importing county 
s from the rural districts to the Supreme 
snch of the cities. That he has in this 
yisely, we have no manner of doubt. It 
‘somewhat strange that the inherent 
sss of a plan which contemplated taking 
| judges from the performance of the 
for which they were elected, and assign- 
im to duties in districts whose own elect- 
ight to choose at the polls such justices as 
required and such as they desire, did 
ike the governor before he had gone so 
| to seriously recommend it to the con- 
fion of the legislature. How the gov- 
$ pet plan might have worked, had it 
ut into practice, was pointed out by a 
jondent of one of the New York papers. 
ed attention to the distinction of Hamil- 
bunty, which is that there is not a lawyer 
The county judge is a lumberman, and 
fesidents were beginning to wonder 
ler under the proposed bill he would have 
portunity to go to New York city as a 
me Court justice and draw a salary of 
60 a year for his valuable services. 
§ was another serious objection to the 
binted out by the same correspondent. 
Sit providea that the county judge who 
alled upon to do the duty of a Supreme 
_ justice should receive a Supreme Court 
e's salary, nothing was said about the 
Y which the man who took the place of the 
Vou. 64.—No. 2. 





county judge was to receive. In the counties 
there is a special county judge who is called 
upon to serve only when the regular judge is 
incapacitated. He gets $300 a year. Under 
the governor’s bill the special county judge 
called upon to do all the work of the county 
judge would have been compelled to do it for 
$300 a year, and these judges were naturally 
not very well pleased with the prospect. 

We observe that the senate committee on the 
judiciary has reported favorably the proposed 
constitutional amendment of Senator McCar- 
ren, providing for the election of three addi- 
tional Supreme Court justices in the setond 
judicial district. 


A decision recently rendered by the New 
York Court of Appeals serves to correct the 
popular impression that agreements made on 
legal holidays other than Sunday are never 
binding. In the case referred to, that of the 
appeal of Ralph L. Shainwald from reversal 
of a judgment dismissing the complaint in an 
action brought by J. Seaver Page, the court 
holds that the legislature has not attempted to 
interfere with the transaction of business on a 
holiday other than Sunday, except to the limit 
specified in the statutes, viz., by allowing pay- 
ments of negotiable instruments maturing on a 
holiday to be made on the day following, and 
with respect to the transaction of business in 
public offices of the State and counties. Chief 
Judge Parker, who wrote the opinion, said: 


“The legal effect of the agreement between the 
plaintiff and the defendant was to require the de- 
fendant, if requested so to do by the plaintiff, on the 
Ist day of January, 1898, to take plaintiff’s stock 
in the Hoffman Machine Company at the price 
named therein. The plaintiff failed to tender his 
stock and make the request on the day named, but 
did so on the third day of January. As the first 
day of January was a holiday and the second day 
came on Sunday, the plaintiff insists that his tender 
and request were in time. But the difficulty with his 
contention is that legal holidays have not been placed 
on the same basis as Sunday by the statute. Indeed, 
in only two respects has the legislature attempted 
to interfere with the customary course of business, 
whether public or private, on a holiday other than 
Sunday. The first act provides that a negotiable in- 
strument maturing on a holiday is payable on the 
next secceeding business day (Laws 1887, chap. 2890), 
and the second that holidays shall be considered as 
Sunday for all purposes whatsoever, as regards the 
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transaction of business in the public offices of the 
State or of the counties of the State (Laws 1897, 
chap. 614, sec. 1). If the legislature had omitted 
the limitation of the preceding statute to the trans- 
action of business in the public offices of the State 
or counties of the State, thus providing that holidays 
should be considered as Sunday for all purposes 
whatsoever, the plaintiff's contention would be well 
founded. But in the present state of the statutes 
we are of the opinion that upon holidays other than 
Sunday all transactions may be carried on as on any 
other day, ‘with the exceptions as above noted. 
And we said, in effect, in Walton v. Staf- 
ford (162 N. Y. 558): “It is undoubtedly true that 
the state of the law on this subject is likely to prove 
embarrassing to many, such, for instance, as those 
who find themselves obliged to tender a considerable 
sum of money on a day which is just enough of a 
holiday to allow the banks to close, from which he 
must obtain the money to make a tender, but not 
enough of a holiday to avoid the necessity of a 
tender, if he would not breach his. contract. But 
such faults, if faults they be, in our business law 
can be corrected only by the legislature. 

“The plaintiff's further contention is that he is 
entitled to recover because the defendant waived his 
right to object that such tender and demand was 
not made on the proper day, and in that respect 
the Appellate Division seems to have agreed with 
him. We are unable to coneur in that view. The 
plaintiff’s right to require the defendant to take and 
pay for his stock was lost when he allowed January 
I, 1898, to pass without tendering to him that stock 
and demanding the payment of the agreed price. 
Thereafter the contract was at an end and the situa- 
tion was precisely the same as if there had never 
been one. Either party had a right, of course, to 
undertake negotiations to revive the old contract 
or make a new one, but such a purpose could only 
be accomplished by a meeting of minds in agreement 
as to what the new contract should be, whether on 
the basis of the old or on entirely different lines. 
Now, the parties did not come to any agreement and 
about this fact they do not differ. Two days after 
the contract had ceased to have life the plaintiff 
made a demand in writing and tendered the stock, 
but the defendant replied: ‘ You must give me a little 
time to consider it,’ and the next day he returned the 
stock, as was his legal right. A little later the de- 
fendant offered to give the plaintiff his note for 
$2,500, as he explained, on the condition that the 
plaintiff would take the risk as to the rest of his 
investment, which he thought the stock might prove 
to be worth. The plaintiff did not accept this offer, 
and so their conferences ended without the making 
of a different agreement from the old or the renew- 
ing of its life, and in such case the plaintiff must fail 
to recover, because he has no contract to enforce. 

“The doctrine of waiver, often applied in cases of 
forfeiture, has no place in this discussion, for there 
was nothing to forfeit on January third, when the 
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defendant tendered the stock. The contract upon 
which he was apparently relying was dead, and had 
been for two days, and whether he realized it or Not, 
the plaintiff was, in fact, a suitor for the enjoyment 
of a second option. The defendant refused to accord 
it to him, and there the matter must end, for it was 
the defendant’s legal right to refuse. 

“The judgment of the Appellate Division should 
be reversed, and the order of the Trial Term con. 
firmed, with costs to abide event.” 


Maurice Maeterlinck, the famous Belgian 
essayist and poet, contributes to the January 
number of the North American Review a char- 
acteristic paper on “ The Mystery of Justice.” 
Man is so constituted that, when he commits 
an act of injustice to achieve his purpose, he 
must always shatter the confidence he had in 
himself and his destiny ; he has ceased to rely 
upon himself, and has summoned strange 
forces to his aid. Punishment follows in- 
justice just because the entire moral being of 
man, his mind and his character are incapable 
of acting to the highest effect except in justice, 
But nature appears to be absolutely indifferent 
to our morality, and, indeed, would aid us as 
readily in an effort to destroy our neighbor as 
in an attempt to comfort him. Furthermore, 
morality does not appear to enter into certain 
actions which go to make history —a fact of 
which the race is becoming conscious, and of 
which recent events have furnished more than 
one illustration. So that, M. Maeterlinck ob- 
serves, there is a contradiction between our 
morality and nature’s mode of action. Is 
nature, then, immoral? And have not we 4 
right to follow her in her acts of injustice? 
The following extract indicates the lines on 
which M. Maeterlinck’s discussion of these 
questions proceeds: 

“Nature’s mode of action is different from our 
own, but, I say it once more, we know nothing of 
what her reason may be for acting in that different 
manner ; and we have no right to imitate what appear 
to use to be cruel and iniquitous actions so long as 
we have no precise knowledge of the profound and 
salutary reasons that may underlie them. What 1s 
the aim of Nature? Whither do the worlds tend that 
stretch across Eternity? Where does conscience be- 
gin, and, is its only form that which it assumes 1m 
ourselves? At what point do physical laws become 
moral laws? Is life unintelligent? Have we 


sounded all the depths of Nature, and is it only in 
our cerebro-spinal system that she becomes mind? 
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yastness corresponds with her own. She disposes 
of a future, a space, whereof we have no idea, 
wherein there exists, it may be, a justice proportioned 
to her duration, her extent and her aim, even as our 
instinct of justice is propertioned to the duration 
and narrow circle of our own life. She may for 
centuries commit a wrong that she has centuries in 
which to repair; but we, with our few days before 
us, lack the quality to imitate what our eye cannot 
embrace, understand or follow.” 





The recent decision of Chancellor Pitney, of 
New Jersey in the case of the directors of the 
Middlesex County Bank of Perth Amboy, 
holding those directors responsible for the 
embezzlement of $219,000 by Cashier George 
M. Valentine, is worthy of mention as going a 
long way to protect the interests of depositors 
inbanks. Valentine’s peculations, it appeared, 
covered a period of not less than five years, 
during which time the board of directors met 
twice a week and gave the public to understand 
that everything connected with the manage- 
» | ment of the institution was directly under their 
close scrutiny and supervision and they even 
boasted of their conservatism in making loans 
and strict discipline of management. When 
the crash came there was an expose. It was 
found that not even the simplest and most 
obvious precautions were taken to check the 
accounts of the cashier and that their pre- 
tended examinations were mere farces. One 
year before the collapse of the bank the bank | 
examiner called the attention of the directors, 
in writing, to the many discrepancies and the 
lax methods of the cashier, but even then they 
Were not aroused but continued to let Valen- 
tine act as cashier, president and board of 
directors and audit his own accounts. When 
haled into court to answer for their little less 
than criminal neglect, the directors pleaded 
that they had thought their duties merely 
Nominal and perfunctory. The role they 
sought to assume, that of confiding innocents 
Was not successful. It is to be hoped that 
this decision will have a salutary effect in 
causing boards of directors under similar cir- 








cumstances to be more vigilant and watchful 
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Finally, what is justice when viewed from other|of the institutions they serve. As another 
heights? Is the intention ne headiines ra example of Jersey justice worthy of imitation, 
and can no regions exist where intention no longer | the decision of Chancellor Pitney is deserving 
shall count? We should have to answer these ques- : é : 
tions, and many others, before we can decide whether | of the widest prominence and the heartiest 
Nature is just in her dealings with masses whose commendation. 


The death recently, of Joseph Hasbrouck, 
secretary, a director and one of the three 
managers of the Bancroft-Whitney Company, 
law publishers, of San Francisco, is deeply de- 
plored throughout the length and breadth of 
the country. Born in Kingston, N. Y., in 1839, 
of sturdy Dutch ancestry, he went to Cali- 
fornia in 1867, and very soon thereafter 
formed a business connection with Mr. Sum- 
ner Whitney, the pioneer law-book seller of 
San Francisco. From a very small beginning, 
the business under Mr. Hasbrouck’s untiring 
energy and remarkable aptitude steadily grew 
from the first. He found many of the thirty- 
two volumes of California Reports out of 
print, and no plates of any of them. Pur- 
chasing copyrights and reprinting as neces- 
sary, he began a series of reports that has long 
been indispensable. Though not a lawyer him- 
self, and not the author of any legal publica- 
tions, he was nevertheless almost indispensable 
in the work of the firm. When the Bancroft- 
Whitney Company was organized Mr. Has- 
brouck became its secretary and the manager- 
in-chief of its editorial department. At an early 
date he induced Mr. A. C. Freeman to write 
national treatises, which at once took high 
rank. Had Mr. Hasbrouck been a lawyer, he 
undoubtedly would have made his mark in the 
profession ; nevertheless, it has been said, and 
truly, that his work could not have been of 
greater value to the profession than his re- 
markable achievements as an encourager and 
inspirer of others. He was an_ incessant 
worker, and that work finally told upon his 
constitution so that though he had been fre- 
quently warned of the penalty he must pay, he 
was soo deeply engrossed in his work that 
those warnings went unheeded. His domestic 
life was very happy; he possessed a fine artistic 
taste and was especially fond of music ; he was 
absolutely unselfish and seemed to have a pas- 
sion for making others happy. The death of 
such a man is indeed to be deplored. 


A. B. B. 
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NEW YORK STATE BAR ASSOCIATION. 


PROCEEDINGS OF THE TWENTY-FIFTH ANNUAL MEET- 
inc, HELD In ALBANY, JANUARY 21 AND 22. 


The twenty-fifth annual meeting of the New York 
State Bar Association convened in the Common 
Council chamber in the city of Albany, January 21, 
with a goodly attendance of members from all parts 
of the State. 

The meeting was called to order in the common 
council chamber in the City Hall Tuesday morning 
at eleven o’clock. Prayer was offered by Rev. John 
R. Oliver, after which President Hornblower made 
a brief address, thanking the association for the 
honor conferred upon him and expressing hope that 
the proceedings of the twenty-fifth meeting would be 
instructive and profitable. 

The reading of the minutes of the last meeting 
was dispensed with, and about 100 nominations for 
membership were made, and, after being referred 
to the committee on admissions, were reported favor- 
ably and the persons so reported on duly elected. The 
report of the executive committee was read, received 
and ordered placed on file, after which Mr. Hessberg, 
treasurer of the association, submitted his report, 
which showed that $4,745.66 was paid to him by the 
former treasurer and that he had received as dues 
the sum of $4,170.63, to which had been added the 
accrued interest, $118.20, making in all the sum of 
$0,029.49. From this amount he reported as having 
disbursed the sum of $5,007.14, which left in his 
hands as such treasurer, $4,022.35. The report was 
ordered filed. 

Reports were received from standing committees, 
which were filed, and several resolutions were 
adopted, among which was one offered by E. G. 
Whitaker, which reads as follows: 

“ Resolved, That the New York State Bar Associa- 
tion disapprove of the proposed amendment to the 
Constitution authorizing the governor to appoint 
county judges to hold terms of the Supreme Court 
in the First and Second judicial districts.” 


Another thanked the Bar Association of New York 
city for co-operation in making arrangements for 
John Marshall day. Another requesting the several 
county bar associations to enforce the law relative 
to registration of attorneys. 

A communication was received from Henry Wy- 
nans Jessup, of New York, protesting against the 
proposed legislation for taxation of foreign corpo- 
rations. 

A proposed amendment to the Constitution, pro- 
viding that every alternate annual session of the 
association be held in some city in the State other 
than Albany, was voted upon and lost by a small 
margin. Several members interested in its adoption 
favored postponing action until the following day, 
when a larger representation would be present, but 
failed to gain their point. 
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The first part of the afternoon session was devoted 
to the reading of papers, after which the following 
business was transacted: 

It was resolved that the chair should appoint a 
committee of three, with the retiring president ag 
chairman, to take charge of the recommendations 
contained in the president’s annual address, which js 
printed below. 

The committee on law reform, through its chair. 
man, J. Newton Fiero, declared that it had Practically 
no report to make. During the past year the com. 
mittee has attempted to induce the legislature to 
provide for the completion of the work of the staty. 
tory revision commission, but without success, ]t 
will continue its labors in this direction. 

It was resolved that the chair should appoint a 
special committee of one member from each judicial 
district to take charge of the recommendations mage 
by Judge Dillon, in his speech at the celebration of 
John Marshall day last February, that a statute 
should be erected in the State capitol to the memory 
of the late Chancellor James Kent, one of the most 
eminent jurists of the country. 

It was resolved that the recommendations con- 
tained in the paper of John DeWitt Peltz, printed 
below, be referred to the committee on law reform. 

The association elected to membership ex-County 
Judge John D. Lynch, of Rochester, and Mr. M. C, 
Cox, of Paris, and elected former Chief Justice 
Andrews and Associate Justice Finch, of the Court 
of Appeals, to honorary membership. 

When it came time for the election of officers and 
committees for the ensuing year, President Hor- 
blower expressed thanks for the courtesy of the 
association in offering him the re-election, which he 
felt obliged to decline. The secretary was then di- 
rected to cast one ballot for ‘the following names 
presented by the nominating committee: 


OFFICERS AND COMMITTEES. 


President — John G. Milburn, of Buffalo. 
Vice-Presidents — First district, Albert Stickney; 
Second district, Isaac N. Mills; Third district, 
Franklin M. Danaher; Fourth district, H. V. Borst; 
Fifth district, Henry Purcell; Sixth district, Ernest 
W. Huffcut; Seventh district, George F. Yeoman; 
Eighth district, John Cunneen. F 
Secretary — Frederick E. Wadhams, of Albany. 
Treasurer — Albert Hessberg, of Albany. 
Executive Committee — First District, Roger Fos 
ter, Selden Bacon, J. Van Vechten Olcott; Second 
district, James P. Philip, Arthur S. Tompkins, Rus- 
sell Headley; Third district, Charles J. Buchanan, 
Howard Chipp, William P. Rudd; Fourth district, 
Grenville F. Ingalsbe, Jeremiah Keck, Louis Has 
brouck; Fifth district, Edwin Nottingham, Nevada 
N. Stranahan, Charles L. Knapp; Sixth district, 
Jared T. Newman, A. D. Wales, E. G. Herendeen; 
Seventh district, Henry G. Danforth, John D. Teller, 
John M. Hastings; Eighth district, Martin Carey, 
C. M. Bushnell, William B. Hoyt. 
Committee on Law Reform — First district, Wil 
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jam N. Cohen, Charles E. Hughes, William E. Cur- 
tis; Second district, C. A. Collin, Robert F. Wilkin- 
son, James G. Graham; Third district, J. Newton 
Fiero, John J. Linson, Lewis E. Carr; Fourth dis- 
trict, Edward P. White, Louis M. Brown, Andrew J. 
Nellis; Fifth district, W. C. Prescott, A. H. Sawyer, 
HL. J. Cookingham ; Sixth district, J. P. Allds, Albert 
Ff. Gladding, Henry B. Coman; Seventh district, 
Irvin W. Near, Elbridge L. Adams, Nathaniel Foote ; 
Jughth district, Adelbert Moot, Henry W. Hill, 
Maurice C. Spratt. 

Committee on Admissions — First district, Charles 
A Gardiner, John D. Lindsay, John DeWitt Warner, 
George M. Wright; Second district, H. T. Dykman, 
CW. H. Arnold, William P. Fiero, Irving Brown; 
Third district, Frederick J. Collier, A. Page Smith, 
§. D. B. Hasbrouck, Justin Kellogg; Fourth district, 
Louis M. King, J. Sanford Potter, Irving W. Wis- 
wall, Thomas Cantwell; Fifth district, David Bearup, 
§ Mortimer Coon, Irving R. Devendorf, Adam J. 
Smith; Sixth district, E. H. Hanford, George B. 
Curtis, James W. Barnum, H. C. Mandeville; Sev- 
enth district, Frederick L. Manning, E. C. Aiken, 
Charles Van Voorhis, Sol Wile; Eighth district, 
Edward E. Coatsworth, Loran L. Lewis, Jr., William 
A. Douglas, Lester F. Stearns. 

Committee on Grievances — First district, Job E. 
Hedges, Ernest Hall, James M. Gifford; Second dis- 
trict, William F. O'Neill, H. R. Barrett, Martin 
Heermance; Third district, Learned Hand, George 
H. Fitts, John W. Searing; Fourth district, Frederick 
G. Paddock, C. C. Van Kirk, Clarence W. Smith; 
Fifth district, A. B. Steele, John N. Carlisle, John D. 
Henderson; Sixth district, A. B. Packer, James T. 
Rogers, E. W. Ctshman; Seventh district, John Van 
Sickle, H. R. Durfee, William B. Hale; Eighth dis- 
trict, J. H. Metcalf, Simon Fleischman, Clinton B. 
Gibbs. 

Committee on Legal Biography — First district, 
David Rumsey; Second district, J. Hervey Cook; 
Third district, Alphonso T. Clearwater; Fourth dis- 
trict, Charles M. Davison; Fifth district, William G. 
Tracey ; Sixth district, Edwin H. Woodruff ; Seventh 
district, John H. Hopkins; eighth district, William 
H. Hotchkiss. 


PRESIDENT’S ADDRESS. 


President Hornblower’s annual address, which was 
tead at the opening of the afternoon session, con- 
tained recommendations concerning the Court of 
Appeals. 

“The question arises,” said he, “as to what remedy 
is to be applied to restore the jurisdiction of the 
Court of Appeals and to free it from the technical 
Testrictions which now surround it. The remedy 


which I would propose is a very simple one. I pro- 


posed it in the constitutional commission of 1890 
and did my best to secure its adoption, but without 
It is this: Amend the judiciary article of 


the effect of a unanimous affirmance of a finding of 
fact or of a verdict not directed by the court and so 








as to provide that in no case shall an appeal lie to 
the Court of Appeals from any judgment of unani- 
mous -affirmance by the Appellate Division, unless 
the case be certified up by the Appellate Division, or 
by the Court ot Appeals itself. This remedy seems 
at first very drastic, but, upon reflection, it will be 
seen to be far from an extreme provision. Any case 
involving questions of law or importance, or doubt, 
would be certified up freely by the Appellate Di- 
vision, or could be certified up by the Court of Ap- 
peals itself. On the other hand, cases involving no 
questions of moment or doubt would stop at the 
Appellate Division as a matter of course, if the judg- 
ment below is unanimously affirmed. The Court of 
Appeals would thus be relieved of a vast amount of 
litigation, now going up as matter of right, involving 
exceptions to evidence, or exceptions to a verdict 
directed by the court, or exceptions to a nonsuit, 
where the questions involved are not of sufficient 
importance to justify a certification. This practice, 
too, would be in accord with the theory that the 
individual litigant is only entitled as of right, in any 
case, to one appeal, and that a second appeal should 
be allowed only in the interests of the State at large, 
or in the interests of harmonious and uniform juris- 
prudence. 

“This proposed remedy would also conform the 
practice in this State to the practice in the federal 
courts, as now established, which practice has 
worked and is working with entire satisfaction, so 
far as this feature of it is concerned, both to the bar 
and the bench. Practically, all cases at common law 
and in equity and in admiralty are now appealed, as 
of right, only to the Circuit Court of Appeals, corre- 
sponding to our Appellate Division. Any case, how- 
ever, may be certified by the Circuit Court of Ap- 
peals to the Supreme Court of the United States, or 
may be brought up by that court on certiorari. The 
effect of this legislation has been to reduce the 
volume of business in the Supreme Court so that 
that court can conveniently handle it and can keqp 
within a reasonable distance of working off its yearly 
calendar. On the other hand, cases involving ques- 
tions of law, or questions on which the different Cir- 
cuit Court of Appeals have differed are freely certi- 
fied up or removed by certiorari to the Supreme 
Court. By the amendment I suggest the same result 
would, I think, be accomplished in our appellate 
tribunals; the Court of Appeals would be relieved 
of a vast volume of useless and needless appeals, 
while cases of interest and importance could be 
readily certified up by the court below, or by the 
Court of Appeals itself. When so certified up, the 
questions involved would be examinable and review- 
able, as they used to be under the old practice. It 
would still remain true that questions of law could 
be reviewed by the Court of Appeals; but the ques- 
tion of law whether there was any evidence to sup- 
port a finding, or a verdict, or a decision of a trial 
court or referee, would be open to review once more, 
as it used to be and as it now is not. 





“In the meantime, and until such constitutional 
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amendment could be adopted, I think we should take 
a step backwards in the direction of requiring, or at 
least authorizing, the making of findings of fact by 
a trial court or a referee, in place of the short form 
of decision which is now authorized, and which the 
Court of Appeals has held to be equivalent to a gen- 
eral verdict, and to import a finding in favor of the 
successful party on every question of fact involved 
in the case, whether or not supported by any evi- 
dence. I would recommend the amendment of sec- 
tion 1022 of the Code of Civil Procedure, so as to 
provide that the trial court or referee may make a 
short and concise decision, in which, however, he 
shall state such facts as he has found, which he 
deems material and necessary to his conclusions of 
law, and he shall not be considered to have found 
any other facts. I would also amend section 19 of 
the Code, so as to provide that only those facts which 
are affirmatively found by the trial court shall be con- 
sidered to have been affirmed by the Appellate 
Division.” 


WaAIvER OF PHySICIANS’ PRIVILEGE. 


John DeWitt Peltz, of Albany, read a paper under 
the title of “ Some Needed Amendments to the Code 
Regarding the Waiver of Physicians’ Privilege.” 
He said: 
of the patient to waive, to which I am about to refer, 
take away a right which originally existed independ- 
ent of any statute. 

“The right to waive was first provided for by 
statute by section 830 of the Code of 1876, which read 
as follows: 

“*The last three sections (referring to the statu- 
tory provisions privileging testimony as to informa- 
tion received by physicians, clergymen and attor- 
neys) apply to every examination of a person as a 
witness, unless the person confessing, the patient or 
the client, as the case requires, is present or repre- 
sented by counsel and does not object to the 
testimony.’ 

“In 1877 the section was amended so as to read 
as follows: 

“* The last three sections apply to any examination 
of a person as a witness, unless the provisions 
thereof are expressly waived by the person confess- 
ing, the patient or the client.’ 


“The wording of the section in question so re- 
mained until 1891, and it was held by the Court of 
Appeals that, as it then stood, the patient might 
waive at any time, and the waiver would be effectual 
whenever thereafter produced (Foley v. eae Ar- 
canum, 151 N. Y. 196). 

“It is my contention that section 836 should have 
been allowed to remain as it was after the amend- 
ment of 1877 and as construed by the Foley case. 
The subsequent amendments of 1891 and 1900, incon- 
sistent with the origin of, and reason for, the rule as 
to waiver, are clearly illogical and without good 
reason for existence, and the section should be re- 
stored so as to read as amended in 1877. * * * 





“The present restrictions upon the right | 


es 


“The effect of these amendments is absolutely tg 
nullify this waiver and consent, and to abrogate a 
vital and most important part of the contract of 
insurance — important to the insured as well as to 
the insurer — for the waiver and consent enable him 
to get a better contract than he otherwise could get, 
Insurance companies are not in business for their 
health, and, if they cannot have the opportunity of 
proving the truth where they have been imposed on, 
they are sure to average up the loss thereby entailed 
by making all insurance more expensive in other 
ways. 

“The amendments of 1891 and 1899 should be 
promptly repealed, and section 836 should be restored 
in this particular, as it was amended in 1877, so as to 
enable the parties to waive the physician’s privilege 
when and as they please, and to give due effect to 
their contracts as made. To enforce the amend- 
ments refered to enables the beneficiary to repudiate 
a material part of his contract unfavorable to him- 
self, while retaining the benefit of that part which is 
to his advantage. This is unconscionable and im- 
moral, for he has obtained a better contract by rea- 
son of the waiver which it contains than he otherwise 
| would have had, and the law should give effect to all 
| parts of the contract. The amendments do away 
by an arbitrary statute, having no sound reason to 
| uphold it, with an inherent right which existed inde- 
| pendent of any statute. The amendment made to the 
| section in 1892 as to attorneys who are witnesses to 
,a will, and that made in 1893 as to evidence in dam- 
| age cases, seem to be unobjectionable. 

“This paper is not intended as a special plea for 
the life insurance companies. They are quite capa- 
ble of taking care of themselves. 

“T have aimed simply to call attention to what 
seems to me to be a gross and senseless injustice in 
the present provisions of the Code on this subject, 
as I have found it to exist in my own practice.” 

The third paper read was “ Interesting Features of 


German Law,” by Rudolf Dulon, Esq., of New York 
city. 





The association adjourned to meet at 8 p. M. in the 
assembly chamber. 

In the assembly chamber on Tuesday night the 
association continued its annual session, the speakers 
being his excellenty, Jules Martin Cambon, LL. D, 
ambassador from France to the United States, and 
Hon. James M. Beck, assistant United States attor- 
ney-general. Invitations had been sent out by the 
association and by the Historical Society to all its 
members, and the great chamber was filled with a 
brilliant and representative audience. 

Ambassador Cambon was introduced by President 
Hornblower. His address on “Relations between 
Diplomacy and Public and Private Law,” was deliv- 
ered in French, but the audience followed easily by 
aid of printed copies having the French on one side 
and the English translation on the opposite page. 
The following extracts are taken from the transla- 
tion: 
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AMBASSADOR CAMBON. | 


The subject of M. Cambon’s address was “The 
Relations of Diplomacy to the Development of Inter- 
national Law, Public and Private.” He said, in 


“There are few callings in this world which are | 


| 


more misunderstood by the public than that of a| 
diplomat. It is readily assumed by a number of per- | 
sons that ambassadors are but the official representa- 
tives of sovereigns or of republics, appointed to 
serve on all occasions of international courtesy. 
Others, on the contrary, seem to fancy that the 
affairs of this world are set in motion by mysterious 
springs of action, and that the nations are pitted 
against one another in a sort of never-ending con- 
spiracy ; that, consequently, diplomacy, in its essence, 
js but intrigue, pure and simple. It would be diffi- 
cult to conceive a grosser error. The Prince of 
Talleyrand, a man who was perhaps the most illus- 
trious diplomat of the last century, and who 
more than any other combated these mistaken no- 
tions, said, in the last address which he delivered 
before the Academy of Moral and Political Sciences 
in Paris, on March 3, 1838: ‘Diplomacy is not a 
science based on duplicity and cunning. If good 
faith is anywhere a requisite, it is particularly so in 
political transactions, for on it the latter depend for 
their solidity and their lasting effectiveness. Re- 
serve has been confounded with cunning. Good 
Faith never authorizes cunning, whilst it admits of 
reserve; and the peculiar characteristic of reserve 
is that it iricreases confidence.’ 


“The Prince of Talleyrand knew better than any- 
one else what is calculated to ensure the prestige and 
authority of a nation’s representatives, and the part 
played by him in the history of the world must in- 
spire confidence in the principles of conduct laid 
down by him for the guidance of diplomats. The 
tole of diplomacy, therefore, is not that usually 
ascribed to it by the uninitiated; and I shall attempt 
to define it for you to-day.” 

The speaker then traced the development of diplo- 
macy up to the present day, and continued: 

“And now, quite recently, we heard the conference 
at The Hague proclaim a few principles the full por- 
tent of which, perhaps, is not altogether understood 
at this date, but which little by little, are destined to 
become engraved on the conscience of humanity. 


NavAL WARFARE A PROTECTION. 
“Tt has extended to naval warfare the protection 
thrown about the wounded by the convention at 
Geneva; it has ‘specified, and, therefore, restricted, 
the rights of belligerents in land operations. It has 
decided that the choice of means of inflicting harm 
On an enemy is not unlimited, and it has named a 
few which it stamped with condemnation. It has set 
a safeguard around the population’s interests within 
a territory occupied by the enemy. It has estab- 
lished a permanent arbitration tribunal, thus afford- 


conflicts threatening to arise between the nations. 
I take pleasure here in rendering homage to my col- 
league. and friend, Lord Pauncefote, who was one of 
the promoters of arbitration between States and who 
took so active a part in this conference at The 
Hague. 

“ Finally, The Hague conference has decided that 
an offer of mediation on the part of one or of several 
foreign powers, in a case of impending war between 
two nations, should never be considered as an un- 
friendly act. In moments of crisis, with the war 
clouds gathering, patriotism becomes sensitive, and 
we have seen nations looking with distrust, not to 
say taking offense, at friendly interventions which 
sought to avert the rupture. The duty of diplomacy, 
which personifies the spirit of society among nations, 
was on the contrary —and we must be gratified that 
it was so proclaimed by The Hague conference — to 
leave nothing undone to prevent war before it broke 
out between friendly powers, just as it is likewise its 
duty to do everything, once war has been declared, 
to shorten its duration and to attenuate its horrors. 

“Furthermore, war and peace are not the only 
questions arising between States. As civilization 
progresses, the ties which bind nations, as well as 
men, together, become more complex, and thus it 
is that for half a century, diplomacy has been occu- 
pied in concluding a number of treaties, which con- 
stitute temporary laws between all or a number of 
civilized States. 

“T shall cite the postal and ‘telegraphic conven- 
tions, those which created a monetary union between 
various powers and those which aim at the protecting 
of industrial, commercial, literary or artistic rights. 

“And here we enter upon a new order of questions, 
I mean those which concern private interests and 
the relations between nations as to the application of 
their private laws to foreigners. 


RoussEAU AND His SCHOOL. 


“Tt was a dream to suppose, as had supposed 
Rousseau and his school in the eighteenth century, 
that man was a sort of purely reasoning being, iden- 
tical in all countries, to whom might be applied uni- 
versal rules drawn not from experience and tradition, 
but from the theories of philosophers. Pascal had 
justly declared: ‘There is nothing, whether just or 
unjust, which does not change in nature with a 
change of climate. Three degrees elevation from 
the pole upset the whole of jurisprudence.’ 

“And Montesquieu thought like Pascal when he 
wrote: ‘It is essential that laws be well adapted to 
the country for which they are made, that only by 
the greatest chance could those of one nation be suit- 
able for another.’ 

“Hence, while we are free to admit common rules 
in the domain of public law, we are forced to ac- 
knowledge that nothing is more mutable than private 
law. 

“The role of diplomacy here is to understand the 
divergence of these laws, which correspond to the 





ing a regular and peaceful means of settlement of all 





difference in manners, to seek to reconcile these vary- 
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ing laws and thus to endeavor to protect the rights of 
private parties even in a foreign land. 

“Tt may be said with truth that in certain coun- 
tries the very mode of their organization creates at 
times unexpected obstacles to the carrying out of 
international agreements; and, if I may here be per- 
mitted to make a suggestion regarding the United 
States, I beg to call to your attention how the indi- 
vidual rights of the States, which make up the United 
States, at times complicate the task of the govern- 
ment at Washington in its relations with foreign 
powers. General treaties concluded with the United 
States have been found to be but partly enforceable 
owing to the peculiar legislation of certain States. 


ForeicN Powers’ Position. 


“Thus are foreign powers brought face to face 
with this dilemma — either not to treat at all, or to 
negotiate with one who is only partially qualified. 

“Tt seems that since the States can have no indi- 
vidual intercourse with foreign powers, the federal 
government, which alone possesses the right to nego- 
tiate on their behalf, should be empowered to see to 
the complete execution of the agreements which it 
has made. 

“We must aim at destroying all those barriers be- 
tween civilized nations which maintain between them 
a certain indefinable spirit of latent hostility —a lin- 
gering vestige of the old barbarism. In times of 
war we must seek to improve the condition of pri- 
vate individuals to a still greater degree than has 
been done by The Hague conference. Private prop- 
erty should receive the same protection in naval as in 
land warfare, and you will, I am sure, agree with me 
that the maintenance of prize laws takes from the 
combatants that attribute which does them the most 
honor, that of disinterested sacrifice in their country’s 
cause. 

“Much still remains to be done; each day sees the 
nations grow more considerate of one another in 
their mutual intercourse. It is a notable fact that, 
after the recent happenings in China, France returned 
to the Chinese government the works of art which 
had been shipped to her, while President Roosevelt 
has just restored to China a sum of $376,000 which 
had been seized in Tientsin. Such generous proceed- 
ings would have greatly astonished our ancestors. 
The function of diplomacy is to bring forth from the 
universal conscience those common principles which 
the onward march of civilization makes it possible to 
introduce into the practical intercourse of nations. 
It is in this manner that international law, public and 
private, is evolved and determined, while juriscon- 
sults later on reduce it to specific rules.” 

The French ambassador was followed by Assistant 
Attorney-General Beck, who had taken the exceed- 
ingly timely subject of “ Suppression of Anarchy.” 


“ SUPPRESSION OF ANARCHY.” 


“You have invited me to speak to you upon the 
suppression of anarchy, a theme which a recent oc- 
currence within the borders of your Empire State 





has given both a vital and tragic interest. While the 
subject is largely political in its nature and appeals 
more to the discretion of the lawmaker than to the 
wisdom of the law interpreter, yet it has a peculiar 
interest for the members of our profession, not only 
because the remedy must to some extent be found 
jin the courts of law, but because anarchy and lay 
_are the very antipodes of each other. The law holds, 
|in the language of the noble founder of my State, 
| that ‘that country is free to the people under it where 
'the laws rule and the people are a party to those 
laws.’ The very essence of anarchy is opposition to 
all government whatever and the absence of all law, 
The true anarchist follows in the lead of Jack Cade, 
as Shakespeare drew that redoubtable rebel, in desir. 
ing to abolish all property, destroy all money, sub- 
vert all law and order; and you will remember that 
Jack Cade so far recognized the intimate connection 
of our profession with the maintenance of law that 
the work of destruction was to commence with the 
lawyers, an unconscious but a deserved compliment, 
for the lawyer, when he is sacredly mindful of his 
high calling, is the chief exponent of law. Our fel- 
low-men may therefore look with reason to our pro- 
fession to suggest some means to stamp out this 
hydra-headed monster of murderous malevolence. 
“The task is no easy one, and, indeed, may be 
regarded as a labor of Hercules. It is more difficult 
than the problem of suppressing other crimes, as the 
public interests require a larger measure of success- 
ful results. Nearly all criminal laws are partly inef- 
fective to prevent the perpetration of crimes, for 
otherwise there would be little use for the criminal 
courts; that there are murders and thefts, notwith- 
standing the existence of drastic punishments upon 
our Penal Codes, is no necessary argument against 
the efficacy of our Criminal Code. Their deterrent 
effect is beyond reasonable dispute, notwithstanding 
the numerous instances in which their penalties have 
had no terror for the criminal. An approximation 
to prevention is all that reasonable men expect. But 
the safety of society demands larger results in the 
solution of the problem now confronting us, not- 
withstanding that its inherent difficulty is infinitely 
greater. Absolute prevention and not punishment is 
the supreme need of the hour. Attempts to terrorize 
existing society by the destruction of its chief rulers 
must cease, for the death of a chief magistrate may 
be accompanied by consequences so disastrous that no 
punishment of the offender can bear any adequate 
relation to the gravity of the offense. Our profes- 
sion, which knows most of the practical difficulties 
attending the administration of criminal law, must 
give its best energies and its highest wisdom, so that 
the venomous snake can be killed, not scotched. 





CONCENTRATED ENERGIES. 


“If the experience of the past suggests anything, 
the task is one of exceptional difficulty. However 
he may approach it, the thoughtful man is apt to find 
himself in a blind alley of negative results. Other 
nations have concentrated their best energies and 
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wisdom to compass the destruction of this 

covenant with hell, but without any adequate or even 

gtisfactory results. Attempts upon the lives of rul- 

es have seemed to multiply. with strenuous efforts to 
t them. 

“Notwithstanding the strenuous efforts of 
Buropean countries, aided by a certain measure of 
international co-operation, the last three years have 
witnessed the assassination of a Spanish prime min- 
jster, an Italian king, an Austrian empress and an 


the lives of the Shah of Persia, the Prince of Wales 
and the Emperor William. 

“Indeed, the barren results heretofore accom- 
plished have led many thoughtful men to apply to 
the forcible suppression of anarchistic doctrines the 
maxim which Lord Bacon used with reference to 
the censorship of the press, that ‘the punishing of 
wits enhances their authority, and a forbidden writ- 
ing is thovight to be a certain spark of truth that 
flies up in the faces of them that seek to tread it out.’ 
Scotland Yard is said to feel that England is safer 
with an open propaganda of anarchy than one con- 
ducted in the secrecy to which a policy of repression 
| Ef is apt to give rise. 

“The peculiar difficulty of the problem is due to 
the fact that a man who is willing to die for the 
so-called principle of anarchy cannot be awed by any 
laws however drastic. He is a fanatic, and indiffer- 
ence to consequences is the very essence of fanati- 
cism. The criminal law only appeals to a man 
through his hopes or fears, and to one whose per- 
sonal welfare is a matter of some concern. It has 
no appeal to one who wishes to ‘run amuck.’ To the 
man who is indifferent to disgrace, imprisonment and 
death, the penal provisions of the Criminal Code have 
little meaning. 

“Indeed, it is difficult to escape the conclusion that 
criminal anarchists, while not technically insane, are 
yet mentally abnormal. They are mental as well as 
moral perverts. * * * 
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SOLUTION OF THE QUESTION. 


“The solution of this question must, in the last 
analysis, rest with the detective rather than with 
the legislator. Preventive measures of an adminis- 
trative character will be found the most efficacious, 
and an indispensable feature must be international 
co-operation. As long as these avowed enemies of 
all governments and of all society can find a resting 
place in any one, they will be, in these days of tele- 
graph and steamship, a menace to all. It was this 
fact that probably led to an international conference 
which was held in the year 1808 in the city of Rome. 
It was called at the instance of Spain, and its de- 
liberations lasted for nearly a month. Fifteen chiefs 
of police of various countries participated. The fear 
that the word ‘anarchist’ might be construed to in- 
clude political offenders, prevented the United States 
from taking any part in this conference, and Eng- 
land only did so after much hesitation ; and the 
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same reason compelled the conference to abandon all 
attempt to secure common legislation, and to content 
itself by purely administrative measures, such as an 
agreement for the mutual surrender of fugitive an- 
archists and the creation of a bureau of information. 
The latter was, in my judgment, a suggestion of 
great value. With reasonable diligence on the part 
of the police authorities of the different civilized 
countries, and the prompt and full exchange of in- 
formation between them through the medium of a 





American president, and unsuccessful attempts upon | 


common bureau, it ought not to be impossible to trace 
| the movements of avowed anarchists, and to prevent 
| their secret assemblies to a great extent. The stern 
necessities of the situation will probably compel such 
co-operation on the part of all civilized nations in 
the near future. Already the call has been made for 
another conference. In my judgment, our govern- 
ment should abandon its policy of isolation in this 
respect and join hands with other governments in the 
suppression of this evil. 

“A vital need is to increase both the efficiency and 
the powers of our secret service. Far from deserv- 
ing the adverse criticism to which it has recently 
been subjected, this division of the treasury depart- 
ment, as I have some personal reason for knowing, 
is an admirable body of men and at its head is a 
detective of exceptional ability and courage. Never 
in its history has it done more valuable work than 
under Chief Wilkie. But the limitations of his bu- 
reau are that its only funds consist of an annual ap- 
propriation of $100,000, and this, by the terms of the 
appropriation, is confined to the detection of coun- 
terfeiting. Not only is it without any means to 
defend the life of the president, but it is equally 
without legal power. It is a fact that not one cent 
has ever been specifically appropriated for the pro- 
tection of the president, and the services of the 
secret service have hitherto been an accommodation, 
from a legal standpoint, on their part. The funds 
at their disposal are absurdly inadequate when it is 
recalled that the service is obliged to protect the 
purity of the coin in a country as great in area and 
population as ours. 

“In my judgment this division should be given at 
least $250,000 a year in order that its force may be 
largely increased and the very best detective talent 
employed. It should have its operatives in each of 
the European capitals and the means to exchange 
information with other police authorities throughout 
this country and the world. The problem is too 
serious to debate over dollars and cents. It is not 
enough to punish when the crime has been com- 
mitted; the public demands prevention rather than 
punishment. 


PROTECTION OF PRESIDENT. 


“Let me suggest, in conclusion, that the people can 
aid in the protection of their president by giving to 
his high office the respect which is its just due. It 
is the misfortune of our political system that the 
president is not above and apart from party politics 
as is the French chief magistrate, or the English 
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constitutional ruler, but is a party leader, ‘and, there- | 
fore, the storm centre of all our political conflict, 
about whose head play the fateful lightning of politi- 
cal passion. Rarely has any president escaped scur- 
rilous criticism and foul abuse; and no one can 
measure what influence the public abuse of Lincoln, 
Garfield and McKinley had in the death of each 
God forbid that I should advocate, in any way, the 
abridgment of the right of free speech or a free press. 
The genius of our free institutions requires that 
discussion be free. If a citizen be honestly of opin- 
ion that the president seeks to subvert the liberties of 
his country, it is not only his privilege but his duty 
to say so. We have no place in our political institu- 
tions for the maxim, ‘The king can do no wrong,’ 
and the oil of anointing, which was supposed to con- 
secrate the monarch, has not fallen from his head 
to give any peculiar sanctity to the choice of the 
people. As any other public servant the president 
must give an account of his stewardship, and the 
manner in which he has discharged his trust must of 
necessity in a free country be the subject of fair dis- 
cussion. But there is a clear line between criticism 
and insult. The law may not be able to draw it, but 
men of gentlemanly and patriotic instincts cannot 
fail to see it. The man who publicly degrades the 
personality of the president and weakens respect for 
his high office makes assassination possible. If this 
lesson can be learned by the American people, the 
martyred McKinley will not have died in vain. Let 
men of every party honor the dead president by 
respecting the living. The republic may survive any 
changes in its public servants, and we may, therefore, 
with added meaning since September last, change 
the time-honored prayer ‘God save the United 
States’ to one more necessary — 


“*God save the president!’ ” 


RECEPTION AT Fort ORANGE CLUB. 


The exercises in the assembly chamber were over 
at ten o’clock, when the speakers were driven to the 
Fort Orange Club, where the annual reception was 
given in their honor. The guests, who included 
the members of the association and of the club and 
the local bar, were presented by Secretary Wadhams. 
Supper was served in the annex. 

Prior to the exercises in the assembly chamber, 
Chief Judge Parker, of the Court of Appeals, enter- 
tained the guests of honor and the officers of the 
association at dinner at his residence on Englewood 
place. 

THE BANQUET. 


The meeting was concluded with the usual banquet 
at the Ten Eyck. France, England and Canada were 
represented in the toast list, which included 
M. Jules Cambon, the French ambassador; Lord 
Justice Davidson, of Montreal, besides the governor 
and lieutenant-governor. The retiring president, 
William B. Hornblower, acted as toastmaster. 

Among the speakers were M. Cambon, Hon. 
Charles Peers Davidson, of Montreal; Governor 
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Odell, Lieutenant- Gevenait Woodruff, State Senator 
Brackett, Hon. W. K. Townsend, of New Haven; 
Joseph A. Lawson, of Albany; Lewis B. Carr, of 
Albany, and W. J. White, of Montreal. 


a 


.|“ THE SUBJECTIVE LAW IN RELATION To 


AND THE JURISPRUDENTIAL SIGNIFI. 
CANCE OF, THE RECENT FRANCHISE 
TAX LAW.” 


A tax upon the franchise of a corporation may be 
sometimes a hardship upon the corporation, but it js 
certainly a wise exercise of the inherent rights ofa 
sovereignty. From a standpoint of State polity, 
whether that State be monarchical, oligarchical or re. 
publican in theory, it is still a constitutional exercise 
of sovereign functions. There is nothing particularly 
unthinkable in the proposition that the “ franchise” 
of a corporation is something tangibly apart from its 
other property; again, there is nothing particularly 
unthinkable in the proposition that the “ franchise” 
to use the streets and highways for a special purpose 
is distinctly differentiated from the “ franchise to be” 
or the “ prohibition not to be” a corporation. 

The proposition that the franchises of corporations 
of whatever description are properly classified as 
“real property” is practically elementary in con- 
cept, jurisprudentially and legally, and yet that they 


|are a special sort of real property, not hitherto by 


statute taxable is self-evident. Why the State of 
New York has up to this time failed to avail itself 
of its indubitable rights is, perhaps, one of those 
mysteries that the time-honored precedents of lobby- 
ists may partly explain. 

Ex-Senator Hill’s astonishment at the language 
of the legislature in denominating franchises “ land,” 
“real estate,” “real property,” and yet vesting the 
power to tax the same in the State as a sovereignty 
is not only disappointing in a jurist of his reputa- 
tion, but I am afraid quite puerile and strained. Of 
course, the senator would like to forget, possibly for 
the sake of argument, that ever since the time “ when 
the memory of man runneth not to the contrary,’ 
these franchises have been classified as a species of 
real property, to wit, “incorporeal hereditaments” 

r “grants,” having their very life and essence from 
the “crown” in England, from the sovereign State 
in the United States of America, limitable and de- 
terminable within constitutional restrictions by the 
“ fons justitiae” and the sovereign State. What does 
Blackstone say upon this point? In Book II, page 37, 
section VII, “franchise and liberty are used as 
synonymous terms, and their definition is a royal 
privilege or branch of the king’s prerogative, sub- 
sisting in the hands of the subject. Being, therefore, 
derived from the crown, they must arise from ‘the 
king’s grant, or, in some cases, may be held by pre 
scription, which, as has been frequently said, pre- 
supposes a grant.’ Whatever may be our theory 





to-day of constitutional liberty, the common law i 
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relation to franchises is to-day the same as when 
the above lines from our legal luminary were written, 
and the State legislature, representing the constitu- 
tional manifestation of the taxing power, recognized 
this irrefutable principle when it enacted the recent 
law on franchises. What does Professor Holland 
write, at page 190 of his work on “ The Elements of 
Jurisprudence? ” (mind you). “A franchise can be 
acquired only by royal grant, actual or presumed, 
and may be assigned by deed.” Naturally assignable 
by deed, naturally divisible into a branch of real 
property, yes, but something distinct from the 
“grundsatz” or land, and distinct from roadbeds or 
“structures” erected upon them. Pray, why not 
taxable then distinctly as a “special sort of real 
property,” having not only a value, but a significant, 
ponderous value? Stick to original principles and 
you cannot go far astray, senator. Here is more 
authority for the thesis of the State. Look at Taylor 
on Corporations, section 477a After distinctly stat- 
ing that a construction of tax laws that will impose 
double taxation is not to be adopted, unless required 
by the express words of the statute or by necessary 
implication, writes: “The franchise of a corporation 


into the question for purposes of evasion. It is really 
pathetic to behold how tenderly the “ people’s” rights 
are looked after by railway corporations and their 
attorneys, retained by the year and in droves. 


The State authorities are in no danger of over- 
stepping the boundaries by insisting that these public 
corporations, accorded valuable privileges by the 
State, should pay for them. They simply say: “ Thou 
shalt render unto Caesar that which is Caesar’s.” 
The people are protected by this State supervision 
better than they were under the former condition, 
and, as individuals or corporations (“aggregations 
of individuals, with special legal responsibilities and 
prerogatives”), they are not hindered in their con- 
stitutional right to enjoy the possession of their 
private property in security Section 2 of article 10 
of the State Constitution is not jeopardized in the 
slightest. In fact, it requires a mind trained to 
the subterfuges and technical evasions practiced by 
corporation attorneys to perceive how the section 
is applicable at all. I would concede that if the 
power-houses, car stables, etc., were taxed by the 
State board of tax commissioners arbitrarily, to the 
exclusion of the local assessors, that the section 


is plainly distinct from its capital or property; con- 
sequently, a tax on the franchise, coupled with a 


; would have a material bearing, but the refinement 
|of legal reasoning by which these railway attorneys 
tax on the capital or property of a corporation, is | stretch the meaning of a section in the Constitution 
not double taxation.” Also cases cited in note 4, | to suit their own purposes is to me, at least, incom- 
vide note 2, under section 477. How Mr. Hill can |prehensible. I notice that Mr. Page, after conceding 
contrive to drag in Magna Charta in aid of his un- | for the purposes of his argument, of course, the 
constitutional argument is another of those mysteries | untenability of the position his predecessors and 
of sophistry and legal twaddle. What, in the name | colleagues have taken in defending the corporations, 
of the seven wonders of the world, have local | says: “ The ordinary taxes on real estate, amounting 
assessors to do with contractual grants, made with ‘es several hundred thousand dollars; the taxes to 
charter limitations, intended to preserve and demark | pay the expenses of the railroad commissioners, the 
the sovereign State’s ‘immediate controlling power | taxes of licenses and percentages required by the 
over a creation, purely and solely of its own beget- | terms of the special franchises themselves, and to be 


tag : ao Agi : 
ting? so far as its “franchises” or “privileges” | acquired by consolidation, all these ordinary, extra- 





apart from and exclusive of the ordinary rights of a | 
property holder are concerned. Conceded that it has 
Magna Charta rights over its private property, and, | 
to a certain extent, over its “ quasi public” property, 
such as the State’s highways. What does that avail 
against the fact that its franchise is a special privi- 
lege, grant, incorporeal hereditament, whatever you 
will, in addition to its other rights as a taxpayer, 
dependent upon the police power of the State for its 
constitutional enjoyment, hence responsible to the 
State and owing to the State. Mr. Hill’s invocation 
of “Magna Charta” and the “State Constitution ” 
is something akin to the summoning up by the un- 
lucky fisherman in the fable of his evil genius. It 
proved his undoing, and it will certainly prove Mr. 
Hill’s undoing. These franchises that corporations 
hold over public property, while legal and constitu- 
tional, are only so when subject to the State’s wary 
eye and authority. The sovereignty, as exemplified 
in-the State (really only the sovereign people) is 
much more concerned that corporations exercising 
valuable privileges pay for them adequately than that 
a petty question of local privilege should be dragged 





ordinary and special taxes, aggregating a million 
dollars annually (in the case of his company) the 
company expected to pay,” etc., but substantially 
they did not reckon upon paying anything in con- 
sideration of the State granting them the broadest 
privileges ever granted to any street railway in the 
country, beyond these mere license fees and percent- 
ages and ordinary taxes on real estate, which any 
other private corporation, asking the privilege of 
corporation existence, must pay. Why, of course 
not; Mr. Attorney cannot perceive that a railway 
corporation is different from any other common 
business corporation, asking no further privileges 
from the State than bare corporate existence. Pos- 
sibly the fairer way would be to pay the corporation 
a bonus annually to use public property and dole out 
to the public for additional pay the service to which 
the public is entitled from any citizen or corporation 
that it spends its “nickels” with. If the franchise is 
worth nothing, Mr. Attorney, why did your com- 
pany make such a tremendous effort to secure it? 
Why can your stockholders invest millions of dollars 
in an enterprise whose “franchise” value is not 
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worth a paltry million a year to its generous donor? 
Now, do not repeat that old story about the license 
fees, railroad commissioners, fees, taxes on real 
estate, other than the taxes on the incorporeal right 
of franchise; it is not relevant, and it shows con- 
clusively you are insulting the intelligence of the 
people and the intelligence of the legislature by doing 
so. We understand clearly that your clients’ think 
they are doing the public a favor beyond the per- 
adventure of repayment by taking the money of the 
public and assuming the onerous burden of running 
the railways upon a twenty per cent basis of return 
to your stockholders, when the public could do it for 
one-half of the expense, probably ; but your argument 
about payment of other taxes is not relevant to the 
issue, and you will find that it is not so. But 
enough of this. The subject does not require fur- 
ther elucidation. The public knows what it is doing, 
and for once the State legislature framed a law, at 
least, strictly in accordance with the Constitution 
and the rights of the people—a good law, a sound 
law, a wise exercise of the taxing power. “Vive la 
republique, et vive le droit!” 

In reference to the point raised by Ex-Judge 
Brown as to the methods of administering the tax 
by the commissioners, the point does not bear upon 
the constitutionality of the law itself, and is not 
within the scope of this article Some of the cor- 
porations affected by the law claim that some of 
their franchises, now held under a _ consolidated 
charter, were yet acquired at different dates, under 


different franchises, and that hence their taxation | 


as one franchise is unfair and improper. This posi- 
tion of the company also seems to contain a “ non- 
sequitur” also. In the case of Shields v. Ohio (re- 
ported in 95 U. S. 319) the court held that the 
consolidation of different corporations into one 
works their individual dissolution, and forms a new 
set of liabilities and responsibilities. 
ALEXANDER LEE HIRSCHBERG. 
Mr. Vernon, N. Y., January, 1902. 
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THE TRUSTEE’S RIGHT TO PURCHASE 
THE TRUST ESTATE. 


Does Corpin v. BAKER (167 N. Y. 128) OVERRULE 
ScHOLLE v. ScHOLLE (101 N. Y. 161)? 


No doctrine of equity has been more strenuously 
insisted upon than that the trustee is disabled by the 
fiduciary character of his position from purchasing 
for himself the trust estate; and no rule has been 
more rigidly enforced than that such a purchase by 
a trustee, though giving him a title good as against 
the rest of the world, is voidable at the election of 
the cestui que trust. 

An unbroken line of decisions upheld this rule in 
all its pristine vigor in New York until its modifi- 
cation in the case of Scholle v. Scholle (101 N. Y. 
161), and what appears to be its emasculation, if not 











| cellor Kent. 





S—=>= 
entire abandonment, in the recently-decided case of 
Corbin v. Baker (167 N. Y. 128). 

Perhaps no one would profess greater surprise 
than the judges of the Court of Appeals themselves, 
were it suggested that the decision in Corbin y, 
Baker, founded, as it purports to be, on the authority 
of the older cases, is, in effect, antagonistic to them, 
A brief statement of the facts in Corbin v. Baker jg 
here needed: 


By his will, James Gordon Bennett gave his estate 
to his son, one-half in fee and the other half jn 
trust for his (the testator’s) daughter for her life, 
remainder over to her children. At a partition sale 
of the real estate the trustee, Bennett, Jr., bought 
the entire property for himself, individually, and the 
sale was thereafter confirmed by the court. The 
life tenant and infant remaindermen, through their 
guardian, were made parties to the action, and all 
the proceedings seem to have been had in due and 
usual form, all but the one presently to be noted, 
Bennett, Jr., thereafter sold some of the property 
thus purchased to the plaintiff in this action, and it 
is to compel the plaintiff's vendee (the defendant, 
Baker) to take title, that the action of Corbin y. 
Baker was brought, which action has been decided 
in favor of the plaintiff, thereby removing the cloud 
which the trustee, Bennett’s purchase, had put upon 
the property. 

As already stated, it was an immemorial rule of 
equity that a trustee could not purchase for himself 
the trust estate. “A person cannot act as agent for 
another and become himself the buyer,’ says Chan- 
“It is incompatible with his fiduciary 
relationship. The rule is founded on the danger of 
imposition and the presumption of fraud inaccessible 
to the eye of the court.” It matters not that the 
sale is properly advertised, that it is fair and open, 
or that the trustee in buying pays a fair price. If 
the trustee buys, while his title is good against all the 
world, it is yet voidable as against the cestui, at his, 
the cestui’s, election. The cestui can either affirm 
the sale and thus perfect the title in the trustee, or 
he can insist on a resale of the property. If it brings 
less on the resale than the trustee has previously 
bid, the trustee can be held to his bargain. Such 
was the rule laid down by Kent in Davoue v. Fan- 
ning (2 Johns. Ch. 251), where the great chancellor 
exhaustively reviewed the English and American 
cases. 

Later the case of Fulton y. Whitney (66 N. Y. 
548), one of the long line of cases reaffirming 
Davoue v. Fanning laid stress on the point that the 
permission, in a decree of foreclosure or partition, 
to all parties to the action to buy at the sale, “ does 
not affect equities which may exist between the pur- 
chaser and any other person for whose benefit the 
purchase may be deemed to have been made,” such 
permission being only pro forma and based on the 
theory that all parties to the action were disabled 
from buying, or, perhaps, that the mortgagee, to 
whom the title anciently passed subject to the mort- 
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s equity of redemption, was trustee for the 
mortgagee, and that permission was required for him | 


to bid. 


| 


argues that if the court had power on a special 
application to permit the trustee to take an indefea- 
| sible title, it also has power to do this on the pro- 


But there came a line of cases in which the trustee, | ceedings for confirmation. 


as in Corbin v. Baker, had an interest in the trust | 


In passing, it may well be questioned whether the 


estate, and it was argued with great force that he | court has the power to take away from the cestus 


should be allowed to protect that interest by bidding 
at the sale, and, if he bid the highest price, that the | 
property should go to him individually as purchaser. 
Otherwise, were the trustee prohibited from bidding, 
it might be bought by a stranger for much less than 
the trustee himself was willing to pay, and thus occa- 
sion loss, not only to the trustee himself, but to the 
cestui, as well. Although it is plain that whether the 
trustee has or has not an interest of his own to pro- 
tect, he will seek to buy as cheaply as possible, if 


| his absolute right to affirm or disaffirm under any 


and all circumstances. By taking the matter in its 
own hands, does not the court elect for the cestui? 

But is not this a question more of expediency than 
of mere power? What adequate protection is there 
for the cestui in the confirmation proceeding, follow- 


| ing, as it does, so quickly upon the sale, and no 


permitted to buy at all, and the same danger to the | 


testui’s interest is present in either case. 


But equity had provided for such a case. As far 
back as Campbell v. Walker (in 5 Vesey, 678) it was 
held that a trustee having an interest in the trust 
estate to protect could file a bill in chancery, stating 
what was bid for the property and offering to pay 
more. 
parties, practically divest him of his character of 
trustee, thus preventing all the consequences of his 
acting both for his cestui and himself. 

The method later indicated in Davoue v. Fanning 
was for a trustee to file his bill and submit a dis- 
interested appraisal of the value of the property, with 
his offer to pay a price equal to, or more than, such 
appraised value. On such application and on hearing 
all parties the court could give the trustee the right 
to take an absolutely indefeasible title. 

Look at these minute precautions, and then note 
how they have been whittled away. 

The rule continued to be thus enforced until the 
decision in Scholle v. Scholle, where the first modi- 
fication was introduced. Instead of an appraisal 
and a bid being submitted by the trustee, a referee 
was appointed by the court to take testimony, and, 
after hearing all parties, reported in favor of allow- 
ing the trustee to bid. It was not deemed advisable 
in the Scholle case to fix an upset-price for the 
property, as, in the opinion of the experts who testi- 
fied, such a course tended to keep bidders away. 
Whereas, until Scholle v. Scholle, an infant cestui 
one year old would have had until his majority, 
and, perhaps, even twenty years thereafter to dis- 
affirm his trustee’s purchase; by means of this special 
permission granted the cestui’s right is cut down 
to the period covered by the suit. If we say the 
tight was of too great duration, may we not also 
Say that the way in which it is cut off is too 
summary ? 

And now, thirty years later, even the precautions 
taken in Scholle v. Scholle are dispensed with, and 
in Corbin v. Baker the judicial confirmation of the 
Sale is held to vest an indefeasible title in the pur- 
chasing trustee. 

In his opinion in the latter case, Judge Gray 


The court would, after hearing all interested | 
| interest. 


specific judicial inquiry being had? The cestus 
might not even be aware that the trustee intended 
to retain for himself the purchase he had made. 
And, indeed, in the absence of any statement or 


| warning from his trustee, the cestui would have a 





perfect right to assume that the purchase of the 
trust estate by the trustee was for his (the cestui’s) 
protection and benefit It is of the very essence of 
the trust relationship that the cestui should rest 
peacefully in the belief that the trustee is doing 
everything with an eye single to his (the cestui’s) 
When the trustee sets up an adverse title 
and the cestui has had full time and opportunity to 
investigate, then, and not until then, can the cestué 
be expected to shift for himself, and a court of 
equity will not shut the door with a slam on his 
right to disaffirm his trusiee’s action. At least, under 
the rule in the Scholle case, the permission granted 
to the trustee prior to the sale to’ purchase on his 
own account was, in effect, the divestiture of his trus- 
teeship, in that it was a warning to the cestui to 
look out for his own interest. 

But even this rule did not necessarily insure an 
honestly conducted sale. For, with the trustee still 
in control and managing the sale, in how many ways 
could he, by fixing an unfavorable time and place, 
by frequent change of date and postponements and 
by discouraging bidders, further his individual inter- 
ests and seek to purchase the property at the lowest 
possible price, when, as trustee, it would be his duty 
to obtain the highest possible price? The conflict 
of interest and duty generally would result unfavor- 
ably to the interests of the cestui and the, policy of 
the law enunciated over and over is not to place 
the trustee in such a position. As Kent says: “It is 
poisonous in its consequences.” 

Through these modifications and changes the law 
to-day, as manifested in Corbin v. Baker, seems to 
be pretty nearly the reverse of what it was in 
Davoue v. Fanning, and, indeed, in cases as recent 
as Fulton v. Whitney. Gradually and by degrees 
imperceptible, at least to it, the Court of Appeals has 
drifted away from the old rule, until now a trustee 
having an interest of his own to protect (and, per- 
haps, even a trustee having no interest of his own 
to protect) may buy the trust property and get an 
indefeasible title against his cestui, unless the. court, 
on the application to confirm the sale, sees that some 
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fraud has been practiced, or that the price is grossly 
inadequate and sets the sale aside. But will courts, 
of their own motion, do this? Must not the fraud 
be apparent and glaring, and must it not practically 
be pointed out by the cestui? If this is so, the change 
in the cestui’s position is fundamental. First, he 
has an absolute right to set aside his trustee’s pur- 
chase. Next, his absolute right may be taken from 
him by specific judicial investigation under certain 
safeguards thrown around his interests, as 
Scholle v. Scholle. Finally, his right is gone, and 
the court may give the trustee an indefeasible title 
by simply confirming the sale, which, in the absence 
of fraud on its face, or proof of actual fraud, it will 
presumably do. What about Kent’s presumption of 


fraud inaccessible to the eye of the court, and de- | 


rived from the relation of the parties? 

If the whole matter is to be left to the court on 
the proceedings to confirm, and, if the court has 
power to confirm such a purchase, which Judge Gray 


tells us is the result of Scholle v. Scholle, then the | 


court has usurped the right of election formerly 
belonging to the cestui, and, at least in cases where 
the trustee has an interest of his own to protect, the 
cestui is deprived of his ancient right of election. 

Clearly there is no longer for the cestui even the 
protection that the rule in the Scholle case gave him. 
Now it is not such a far cry from Scholle v. Scholle 
to Corbin v. Baker. The former, it is true, gave the 


cestui a little better chance, in that the trustee’s | 


application for permission to buy was notice to him 
that the trustee was openly about to look after his 
own interests, in derogation of the cestui’s. Because 
the trustee, as a purchaser, is incompatible with the 
trustee trying to get the highest price for the trust 
estate. 

The vice of the whole thing is to leave the control 
and management of the sale in the trustee’s hands 
where permission has been given to the trustee to 
buy. The trustee should resign or be removed and 
another and an entirely disinterested trustee be ap- 
pointed by the court to conduct the sale. If the 
trustee is an honest man, he should be glad to escape 
from such an invidious position. 


Desirable as it is in the interests of the market- 
ability of titles to have some fixed rule by which a 
purchaser may know whether a title coming through 
one in a fiduciary position is good or bad, it is better 
that many titles should fail and remain unmarket- 
able than that trustees should have a new field of 
fraud thrown open to them. 

It is plain that even the rule in Scholle v. Scholle 
may not be a sufficient safeguard against fraud on 
the part of trustees, but the Court of Appeals might 
think it inexpedient to retrace its steps and to decide 
that a trustee cannot, under any circumstances, buy 
the trust estate, unless he resigns his trust, thereby 
reaffirming the old chancery rule. 

The legislature, however, can very properly do 
this. The remedy would be simple, efficacious, easily 
workable and fair to all. It would be a tribute to the 





in | 


wisdom of the chancellors who molded and applied 
the rule for centuries, and especially would it be a 
| fitting memorial to our own great chancellor, James 
Kent. 

Ropert L. Curttine, LL, B, 
No. 28 East 281TH St., New York. 


ee 
NOVEL USES OF THE WRIT OF INJUNCTION, 


| The writ of injunction is, indeed, a wonderful 
| writ. Originally its jurisdiction was limited to 
| equitable remedies, but of late years its scope has 
| broadened, and its aid is now invoked to restrain 
|alike the disturber of a church meeting and to 
| curb the emotions of the persistent lover. The writer 
| gives in detail two peculiar cases in which the aid of 
|a writ of injunction was recently invoked. One of 
Mr. John Kensit’s followers, who is awaiting trial 
on the charge of “ brawling” in church, was enjoined 
from visiting the church in question in the mean- 
time for the purpose of creating a disturbance, a 
thing he had threatened to do. The wardens of the 
church, fearing a disturbance, applied for and ob- 
tained from Mr Justice Day, sitting in chambers, a 
writ of injunction restraining the offender from 
visiting their church. This is certainly a novel use 
of a law writ, but people must go to church to pray 
| and behave themselves and not to engage in unpleas- 
ant discussions on theology. The writer recalls a 
somewhat similar case which happened in Suffolx 
county several years ago. A certain individual hada 
habit of going to a certain church in Boston, and 
in the midst of the services he would arise and pro- 
ceed to call members of the congregation such names 
as “whitened sepulchres,” etc. The man was evi- 
dently deranged and suffering from religious mono- 
mania. He was arrested, tried and convicted in both 
the Municipal and Superior Courts. He was called 
for sentence in the Superior Court before Mr. Jus- 
tice Sherman, and the following amusing dialogue 
took place between the judge and the prisoner: 

Judge Sherman — If I place you on probation, can 
you keep away from that church? 

Defendant — No, your honor, I don’t think I can. 

Judge — You have no more right to make a dis- 
turbance in church than you have to make a sceue 
in a man’s private dwelling. 

The judge tried to reason with the defendant in his 
customary good-natured way, but to no avail. The 
defendant, having refused probation with proper 
conditions, was committed to jail in default of pay- 
ment of a small fine. 

Another novel use of the writ of injunction is 
seen in the following case: A certain young lady, an 
elocutionist and reader, of Toledo, Ohio, has been 
greatly annoyed of late by the attentions of a certain 
well-known lawyer and politician of that city. He 
seizes upon every opportunity of pouring into her ear 
his tale of love. And, while no doubt, she was 


pleased with the first instalments, she has sickened 
After trying both 





of his wearisome repetitions. 
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lageatics and threats, she, as a last resort, appealed | 
to the Court of Common Pleas, which has enjoined | 
her persistent admirer from further advances. If 
the injunction proves unsuccessful, she might try | 
docution on him. “Love,” says Dr. Johnson, “is | 
the folly of a wise man and the wisdom of a fool.” | 
As a lawyer, | am unable to see on what grounds a | 
writ of injunction can issue in such a case; perhaps a 
court of equity regards unsolicited and persistent | 
attentions from undesirable suitors as repeated tres- 
passes. In such a case a court of equity clearly has 
competent jurisdiction. Time and again has the 
writ of injunction protected the weak and suffering 
from the aggressions of the rich and powerful, and 
to-day, at the beginning of the twentieth century, 
bachelor girls invoke its powerful aid to shield them 
from the annoying attentions of undesirable suitors. 
JoserH M. SULLIVAN. 
Or tHE SurFotk (Mass.) Bar. 


————— 


THE PAYMENT OF FEES AND THE CUS- 
TODY OF PAPERS. 





The summons having been served, the next tribu- 
lation for the plaintiff, and one which often deters 
him altogether from the effort to preserve his rights, 
is the payment of the required fees. He must pay 
for verifying the complaint, for filing the note .of 
issue, in some courts a trial fee, and in all courts a 
jury fee, if he demand a jury. He cannot secure 
the attendance of his witnesses, save by paying 
them their fees and mileage, nor can he, if success- 
ful, enter judgment or issue execution without first 
paying tribute to the clerk and the sheriff. 

Is this as it should be? To answer this question 
we must examine the considerations which are ad- 
vanced as having caused the State to impose this 
burden. They are two: First, that what is termed 
frivolous and unnecessary litigation might be dis- 
couraged, and, second, that those who make use of 
the courts should pay for their maintenance. 

This leads us to inquire, first of all, whether there 
be such a thing as frivolous or unnecessary litiga- 
tion? As to the former of these adjectives it is 
enough to call attention to the universal acclaim 
with which all men of spirit greet one who spares 
no time or expense to enforce his legal rights for 
principle’s sake, no matter how small or insignificant 
the actual amount at stake. This shows that there 
is abroad, as there should be, an earnest belief in 
the assertion of every legal right, and nothing can be 
deemed frivolous which tends to promote and pre- 
serve that sentiment, for its value to all is inesti- 
mable. It is not merely the carrying through of the 
particular litigation in question which is to be 
considered, but the maintaining of universal proper 
fespect for the rights of others, even in matters 
the most trifling. If it is better that ten guilty 
men escape than that one innocent man be unjustly 
convicted, and, in recognition of this principle, 





criminal courts be maintained at a large expense to 





provide for the careful administration of the penal 
laws, then it is equally so that the civil courts occupy 
themselves with so-called frivolous cases than that 
one citizen should undergo any privation of rights 
at the hands. of another, because of the expense 
which the first must incur in order to secure justice. 

As to any litigation being unnecessary, this can 


| only be determined by the event in each case. There 


is always, at least, one party wrong in every suit, 
and, had he done what he should, it would have been 
unnecessary to try the issue, but, having failed so to 
do, it becomes absolutely essential that justice be 
done and that promptly and without expense to him 
who has been wronged. 

Nor is the other reason for the imposition of fees 
more tenable. It might be the case if the scope of 
the judicial institutions were limited in the same 
manner as that of the postoffice, for example, per- 
forming a certain act for each individual who re- 
quires its service, and receiving remunerations in 
accordance with the extent of that service, but 
rendering no general service to the whole com- 
munity by its very existence. 

Why do courts exist? They exist to avoid the 
taking of revenge or the seeking of satisfaction by 


| those who believe themselves injured, by their own 


hands, thereby endangering public peace, and to 


| avoid the determination of disputes in favor of he 
| who is the mightier, regardless of those standards 


of ‘justice which we believe to be the foundation and 
indispensable condition of society. 

Let him, therefore, who believes that his rights 
have been trampled on by his neighbor have free 
recourse to that protection, which, for the benefit of 
the rest of society, he is compelled to resort to rather 
than take the law in his own hands. Let every pub- 
lic officer be paid by the State the compensation such 
as is in commercial or other lines paid for services 
of like character and all fees be abolished. 

The value of the judicial institutions is but, to a 
small degree, measured by the amount of actual liti- 
gation disposed of. Its very existence is a benefit 
to each and every man by diffusing a general knowl- 
edge -that its functions can at once be invoked if 
wrong be done. 

How unjust, therefore, to impose the whole burden 
on those only who actually avail themselves of its 
active benefits. We clearly recognize this in every 
other sphere of governmental action. Not he alone 
who suffers loss by fire pays taxes to support the 
fire department; not he alone who is robbed, as- 
saulted or otherwise criminally attacked pays the 
expense of the police—and so on ad infinitum. 
Therefore, as every man pays for the security of the 
fire department, the police, the district attorneys, 
the criminal courts, because of their potential bene- 
fits, even if not actually availed of, so should each 
citizen pay his share of the expense of maintaining 
civil courts and their adjuncts, because of the awe 
they inspire and the fact that they are always at 
command if needed. Certainly none should begrudge 
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to him who has been unfortunate enough to actually 
suffer a wrong a free remedy because of the fact 
that they have escaped, which escape they can, no 
doubt, attribute to the existence of oe means for 
seeking a remedy if required. 

And even should it seem advisable tet those who 
make use of the courts to settle their claims should 
pay for that privilege, why would it not be more 
equitable to wait until after the trial has been com- 
pleted and the judgment rendered, and then let the 
defeated party be mulcted in the whole amount? 
Certainly no one should pay until it has been deter- 
mined that he is at fault. 

There is one class of fees which particularly re- 
quire attention, viz., those of witnesses. The amount 
provided for is simply ridiculous and productive of 
one of two evil results. Either the proposed witness, 
because of the inadequacy of such fees to compensate 
him for the loss of time in his usual vocations, be- 
comes suddenly forgetful and hence useless, or the 
party proposing to call him must make good the 
deficiency, in which event either the witness’ dis- 
interestedness is impeached by the other side or the 
expense is so great as to discourage proceeding with 
the litigation. 

It is all very well to call to a proposed witness’ 
attention the possibility that he himself may some 
day need the services of others as witnesses on his 
behalf, and that he should, with pleasure, lose several 
days’ pay to render that service to another. While 
this might appeal to one of rare public spirit, or to 
one who has already felt the necessity of relying 
upon others in such matters, to ninety-nine out of a 
hundred it appears quite unreasonable that another 
should seek to use his time when it involves any 
financial loss. 

Assuming, therefore, that the cheerful attendance 
of witnesses, unbiased by either greater or less re- 
ward than the product of their average daily labors 
is the desideratum par excellence, and, it being un- 
practicable to grade them, the fees should be placed 
so high as to cover the average pay of the highest- 
classed workman, say, five dollars per day, and it 
should be perfectly legitimate for the party calling 
him to pay any loss incurred, even at the above rate. 
As to anyone whose income from his work averages 
more than the above-mentioned amount, he may be 
assumed to be of sufficient means to waive any re- 
sulting loss and of sufficient mental attainment to 
appreciate the mutual necessity of testifying and 
thereby promoting justice. 

The fees of witnesses having been fixed at a rea- 
sonable amount, their payment should be by -the 
State, for exactly the same reasons above set forth, 
and this the more especially because their amount 
may be so large as to act as a privation of right to 
one unable to meet them. 

Another important reform is as to the custody of 
papers. At present the original papers in most cases 
are scattered about, the original summons and com- 
plaint in the hands of the plaintiff's attorney, the 





separate indices for a copy of the will, 





griginal answer in those of the defendant’s attorney, 
and orders and other interlocutory papers partly in 





the clerk’s office and partly in the hands of the re 
spective attorneys. Moreover, such as are in the 
hands of the clerk are filed, not each suit by itself 
but all sorts of papers, in all sorts of actions ang 
proceedings arranged in chronological order. 

While it is an excellent idea to require the attor- 
ney on each side to serve a copy of each paper 
prepared by him on the opposing attorney, the 
original of each. should be filed in the clerk’s office 
at once. The judicial machinery, having taken up 
the matter, is the proper custodian, and it is particu. 
larly important that all the papers in any one suit 
be filed together. 

When an attorney or any of the public wish to 
learn as to any particular action or proceeding, they 
should be able to go to the clerk, ask for the file of 
papers therein, and receive them all together, and not 
have to hunt in a dozen different indices and under 
dates that he knows not to find what he wishes, 
This would save infinite work to both the clerks and 
to the public, for, having been once placed in fhe 
proper file when received, there would be but one 
application made, where there are now as many as 
there are different papers before all can be examined, 

There is especial need of this reform in the offices 
of the surrogates, as everyone will testify who, in 
the examination of titles, has cause to constantly 
examine the proceedings relating to any estate, 
What can be more ridiculous than having to search 
for the 
proofs, for the inventories, for appointment of guard- 
ians, for letters testamentary or of administration 
and for accountings and for orders? One should be 
able to look at one index, secure the file number and 
have all the papers at once handed him for inspection. 

Frank H. MAcKINTOSH. 

New York, January, 1902. 


a Cn 
THE RIGHTS OF STRIKING MINERS. 


Judge Evans, of the Federal Court of Louisville, 
Ky., on December twenty-third last, handed down 
an important and far-reaching opinion which is likely 
to put an end to the arrogance of the striking union 
miners who will neither work nor let others work. 
In his opinion, for a copy of which we are indebted 
to the Hon. John L. Scott, of Louisville, Judge 
Evans grants the petition of the Reinecke Mining 
Company for an injunction against John D. Wood, 
president of the United Mine Workers of Kentucky, 
and the other defendants mentioned in the bill of 
complaints filed some weeks ago, as the result of 
the conflict between the mine owners and the strik- 
ing miners in Hopkins, Webster and Christian coun- 
ties. By this decision the union miners are enjoined 


from maintaining an armed camp in the neighbor- 
hood of the complainants’ mines, from intimidating 
or attempting to intimidate the present employes of 
the Reinecke Coal Mining Company, from attempt¢ 





that 


Ce ee eee esse ek 8 








| 


BFR 5S 


=F 8878S 















THE ALBANY 





LAW JOURNAL. 49 





@ to induce miners to leave their employment or 
accepting employment at the hands of the 
complainants. Immediately upon the reading of the 
gpinion, Attorney R. Y. Thomas, representing 
; D. Wood and other officers of the United 
Mine Workers of Kentucky, served a notice of an 
appeal to the United States Court of Appeals. 

Judge Evans’ opinion follows: 

The complainant corporation, a citizen of the 
State of Delaware, which owns and operates a large 
goal mine in Hopkins county, Ky., on November 
12, 1901, exhibited its bill of complaint aginst cer- 
fain persons belonging to an association known as 
the United Mine Workers of America, some of the 


defendants being officers of a section of that organi- | 


ztion. The organization is a labor union organiza- 
tion, and the bill complains of certain acts of the 
defendants by which it is alleged that the property 
of the complainant is threatened with great and 
irreparable injury, and seeks such relief as it may 
be in the power of the court to give. Upon the 
institution of the actiona temporary restraining order 


was granted by the judge, and the pending motion | 


was subsequently made for an injunction pendente 
lite according to the prayer of the bill. By certain 
parts of the answer of the defendants, as amended, 
that motion is opposed upon the ground that the 
Reinecke Coal Company, a Kentucky corporation, 
which owned the mining property of the complainant 
up to the 6th day of November, 1901, and which, on 
or about that day, transferred all its: property to the 
complainant, was the only person wronged, if any 
one was, by the alleged acts of the defendants, and 
that none of these acts in any way affected the com- 
plainant, but only its predecessor in the ownership 
of the property. 

It is, indeed, quite true that the defendants should 
not be enjoined if their acts were only directed 
against another person than the complainant, and 
especially if the complainant is threatened with no 
injurious results from the conduct of the defend- 
ants. But the court finds from the evidence sub- 
mitted to it that while the history of the 
transactions in the course of which the troubles 
complained of arose, shows that the old company 
was the one aimed at, yet it also shows that the 
Tesults sought by the defendants cannot be accom- 
plished without pursuing the same course toward 
the complainants, and the court finds from the evi- 
dence that up to the time of the filing of the bill 
of complaint and the issuance of the restraining 
order in this case, there was no cessation of the 


¢fforts of the defendants to accomplish their de- 


Signs, and that these efforts were directed against 
the complainant after its purchase of the mining 
property, and, further, that the armed camp of the 
defendants near complainant’s mines was maintained 
until the restraining order was served, after which 
the armed persons composing that camp in great 
fumbers moved upon a neighboring coal mine in 
Webster county, and that that movement was at- 
tended with deplorable results, which otherwise 








might have been inflicted upon the ‘complainant. 
This is sufficient to dispose of the defendants’ first 
objection. 

A second objection made by the defendants is 
based upon the averment in the answer, as amended, 
to the effect, substantially, that the complainant, in 
an action in equity brought by it in the State 
Court in Hopkins county on the 8th day of May, 
1901, sought, but was refused, an injunction by that 
court, it being claimed that the cause of action as- 
serted in that case was the same as that asserted in 
the pending action. This, it is contended, was a 
judgment against the right of the complainant which 
bars the granting of the injunction now prayed for. 





This contention is entirely without legal force or 
| merit for several distinct reasons, among which are, 
| first, the fact that that suit, as shown by the copy 
| of the record filed, was not brought by the com- 
| Plainant at all, but was brought by the St. Bernard 
| Coal Company, the Reinecke Coal Company and 
| the Monarch Coal Company, jointly, each of which 
| was an entity entirely different from the complain- 
ant; second, the record shows that the defendants 
| in that case were different in most respects from 
| the defendants in this case; third, the plaintiffs in 
' the proceeding, so far as it was passed upon, sought 
| a provisional remedy only under the Code of Prac- 
| tice against the defendants in that suit, and the 
| claim thereto was based upon grounds which differ 
| materially from those alleged in this suit; fourth, 
| the order refusing the temporary injunction in that 
| case was not made as a final judgment by the court, 
but the provisional remedy of a temporary injunc- 
| tion was refused by the judge, and no final judgment 
| appears to have been entered in the case on the 
merits; fifth, that action, while judicial in character, 
was taken in a cause to which the complainant was 
not a party and for the most part against persons 
other than the defendants in this case, and mani- 
festly upon grounds materially different from those 
asserted here; sixth, the preliminary refusal by the 
judges, thus acting, of merely provisional relief 
upon one state of facts and between different parties, 
would not prevent the granting of the pending 
motion affecting different parties and upon another 
and substantially different state of fact; seventh, 
the refusal of an injunction to the Reinecke Coal 
Company to restrain acts directed against that com- 
pany alone or jointly with others would not affect 
the right of the complainant to the relief sought 
against acts directed against it, especially when 
these acts occurred after its purchase of the prop- 
erty of the older corporation, and, eighth, to be a bar 
there must have been a judgment in the technical 
sense and in the suit to which the complainant was 
either a party or to the judgment in which he was 
privy. 

The troubles in the coal mining region in Hop- 
kins, Webster and Christian counties, and which, 
for convenience, will hereinafter be called the Hop- 
kins county district, and which have obtained such 
wide and unwholesome notoriety, arose some eigh- 
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teen months ago out of a state of facts which is 
briefly as follows: Certain miners in Indiana and 
Illinois, belonging to labor unions there, complained 
that certain miners belonging to similar associations | 
in Kentucky were not being paid wages according to 
a scale fixed in Indianapolis, and that, therefore, 
there was great danger that they could not them- 
selves maintain that scale. 


what they considered an unsatisfactory condition of 
things. Agents were thereupon sent to certain parts 
of Kentucky to bring about an increase of the pay 
of the miners there. As a. result of this, an agree- 
ment was reached with the operators at certain 
localities, notably at Central City, who employed 


laborers belonging to the union, and these operators | 


consented to advance their scale of wages upon | 
condition that a certain per cent of the operators | 
in the western Kentucky coal fields would do the | 


like, and this agreement has probably been one of | 


the most fruitful sources of all the subsequent 
troubles, all of which grew out of the attempts 


of the United Mine Workers to coerce the consent | 
of the necessary percentage of the other operators | 


to put in force the agreement made at Central City. 

In the Hopkins county district large mines were 
being very successfully conducted with non-union 
labor, and both employers and employes were not 
only prospering, but were mutually entirely satis- 
fied. In order to carry into effect the agreement 
referred to it was thought essential to disrupt those 
cordial and satisfactory relations between the non- 
union laborers and their employers in the Hopkins 
county district, and by compelling the former to 
join the association of United Mine Workers the 
latter would be forced to yield to the Indianapolis 
scale of prices, and thus effectuate the agreement 


This complaint resulted | 
in the conception of a plan and purpose to remedy | 


‘ “ ———= 
judge of this court granted the restraining order 
when it was asked in this case, and one gratifying 
| thing disclosed by the evidence offered on this 
motion is that much good has probably resulted from 
| that action, although it did not prevent the assault 
| by the United Mine Workers upon property: ang 
| citizens in Webster county immediately afterward 

A great number of affidavits were filed at the 
hearing, and have been read, and while much very 
positive conflict of statement has been found in them, 
enough appears to warrant the conclusion that as a 
direct result of their agreement with the Central City 
operators and others the United Mine Workers’ 
organization determined to make what is somewhat 
remarkably called “a striking district” out of that 
| portion of the territory of Hopkins, Christian and 
| Webster counties where coal mining is carried on, 
|and to force the operators there to yield to their 
| demands by means of the terror inspired by the tac- 
tics adopted and tenaciously pursued By having a 
| large force encamped in the immediate neighborhood 
of the mines in that territory, and, by the feelings to 
be thus excited and the terror to be thus inspired, 
to compel non-union labor employed there to join 
| the United Mine Workers, and thereafter to strike 
if the Indianapolis scale of prices was not adopted 
by their employers. There was no strike then or 
since pending at any of the mines in the Hopkins 
county district. There appears to have been little or 
no discontent among the laborers employed there. 
The scale of prices under which they were working 
was satisfactory to most, if not all, of them, and 
to those who employed and paid them. They did not 
at that time in any large numbers appear to desire 
to join any union, and the subsequent presence of 
the armed camp could in no way benefit them. The 








whole scheme was to benefit another certain class 


made by the union miners with the operators at | of miners not resident in that district and who 


Central City and elsewhere in the western Kentucky | worked elsewhere, by forcing the operators in the 


In order to compel (for that is not too | 


coal fields. 
strong a word) the miners in the Hopkins county 
district to join the United Mine Workers and the 


Hopkins county district to do what neither them- 


| selves nor their employers desired to do. 


operators there to consent to their so doing, and | 


thus bring about the adoption and secure the main- 
tenance of the Indianapolis scale of wages, which 


neither the employers nor employes in the Hopkins | 


county district desired, and which was probably 
not suitable to the conditions there, the United Mine 
Workers, and particularly the defendants, invaded 
the Hopkins county district in large force, and, 
forming an armed camp, occasionally sallied forth to 
threaten and sometimes to do much worse to persons 
who refused to join their organization and to those 
who refused to employ laborers who did join it. 
This conduct upon their part naturally super- 
induced measures of defense and retaliation upon 
the other side, and these has resulted from these 
circumstances and conditions the very remarkable 
state of affairs to which reference has been made — 
a condition of things which has certainly brought 
discredit upon the State. To tolerate such a condi- 


tion is to encourage it, and without hesitation the 





If we agree that the mine owners, in what we may 
briefly call the Central City district, were not parti- 
ceps criminis to all the troubles in the Hopkins 
county district and responsible equally with their 
co-contractors for the results of the encampment and 
of the armed and unlawful operations there, we must 
nevertheless conclude that their contract with the 
labor unions, to which we have referred, was the 
direct cause of the invasion of that district and 
the terrorizing attempt made there to put that agree- 
ment into effective operation, they, in the meantime, 
being exempt alike from similar assaults and from 
the Indianapolis scale of wages. 

As before stated, there was little or no discontent 
in the Hopkins county district. There was no re- 
quest nor desire, so far as the evidence shows, for 
the aid of the labor association known as the United 
Mine Workers. On the contrary, it was undesired 
and vigorously repelled both by the employers and a 
vast majority of the employes. Nevertheless the 





defendants and those associated with them deter- 
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eed to bring these unwilling persons to the terms 
the defendants desired to dictate, and with that sole 
object in view, organized the armed camp near Madi- 
sonville and one near complainant’s mines, and in this 
way sought to accomplish their own selfish objects at 
any cost. This, as already intimated, was mostly 
done before the complainant owned its property, but 
the object was not accomplished, and the effort was 
continued in the same way and by the same means 
yntil this suit was actually brought. 

It cannot be that this course was not meant to be 
an attempt to compel the complainant by force and 
intimidation to yield to the defendants’ wishes and 
demands. The encampment of armed men in the 
yicinity of the mines was not meant for gentle per- 
suasion or peaceable argument. Peaceable and argu- 
mentative persuasion is entirely admissible, but is not 
accomplished nor intended to be accomplished in 
that manner. The conduct of the defendants, on 
the contrary, had all the elements of terror and in- 
timidation, and those elements, being intentionally 
present, were indubitably designed to compel the 
complainant to accede to demands it had the lawful 
fight to decline or reject at its own option. A court 
cannot shut its eyes to propositions so palpable. 





The right to employ whom one wishes, the corre- 
lative right to hire to whom one pleases for wages 
satisfactory to both and the right of the same parties 
to abandon or dissolve the relations thus assumed 
are undeniable. The right of each party to strive to 
obtain the terms most beneficial to himself and the 
right of a number of persons similarly situated to 
unite to accomplish such ends must be admitted by 
all. And it follows as a resultant from the latter 
proposition that individuals having similar interests 
may by all peaceable and argumentative means per- 
suade others to join with them in their efforts to do 
what they fairly consider to be beneficial to them- 
selves as a class, but the safety and preservation 
of these great and inestimable rights in a free coun- 
try depend in no small degree upon their recognition 
and upon their being respected by all parties alike. 
They are rights which belong to all in common and 
not to one class only. The employer and the em- 
ploye, in whatever business they may be engaged, 
either in plain merchandising or farming, or in con- 
ducting the most extensive manufacturering or other 
business, must have rights which are equal, and | 
both sides must understand, must respect and must | 
act upon that principle whenever it applies. | 

When either side to a contention over diverse in- | 
terests of this character can, by superior force or 
other means of intimidation, compel the other side 
to such controversy to yield to its demands, anarchy 
and oppression have begun, and there is no assur- 
ance that in the next encounter the other side may 
not be the victors, and thus might and force and 
Power instead of just legal principles may dictate the 
standard of right to which all must conform. The 
only course that is safe for all, the few or the many, 





_ the weak or the powerful, is rigorously to require 





that each party to all such controversies shall recog- 
nize the equal rights of all. It is the duty of the 
courts, upon all proper occasions, to see that this is 
done, and to apply these principles in all cases that 
may come before them. With this rule as a guide 
there is no difficulty in solving the problems pre- 
sented by the record in this case. 

The employer and, in the main, the employes in 
this instance were alike content. They must be pre- 
sumed to have understood their own condition and 
needs and what was best for themselves, and they 
were not required to subordinate their interests or 
their wishes to those of miners in distant localities or 
States where, what might be entirely different condi- 
tions would make the Indianapolis scale of wages 
more equitable and proper for those who desired to 
adopt it. They had the right to be left free to pur- 
sue their own course about matters exclusively of 
their own concern. The agreement between the la- 
borer and the employer was one which it was the 
mutual right of both to make, and one which con- 
stituted a material and valuable interest in both, and 
one in which they had the right not to be disturbed 
by persons who clearly had no right to do so either 
by force or by the appearance of force, nor by any 
threats or other forms of intimidation. This right 
thus possessed was a valuable property right, valu- 
able to the laborer, but none the less so to the em- 
ployer. The intrusion of the defendants, so long as 
mere peaceful argument and persuasion were used, 
was in no way violative of the rights of the com- 
plainant, but when that persuasion took the form 
of the multitudinous camp and the gun and the pistol 
and the armed force it passed the bounds of legal 
right,- and entitled the complainants to its lawful 
remedies against it, quite as much, to say the least, 
as the nuisance called “ picketing.” 


If this court cannot, in a case like this, protect the 
rights of a citizen when assailed, as those of the 
complainant have been in this instance, there is a 
decrepitude in judicial power which would be morti- 
fying to every thoughtful man. It is conceived that 
there is no such impotency, and there should be no 
lack of promptness in exercising, in the premises, all 
the power the court possesses. Quite true it may 
be that the exertion of executive power would be 
more desirable in cases like this, but that abstract 
proposition in no wise exempts the court from the 
duty of protecting the rights of the litigant when a 
proper case is presented. 

It has not been deemed useful to cite authorities in 
support of principles so well settled as those upon 
which the court must proceed in this case, but it may 
be well to mention the case In re Debs (158 U. S. 
564), as covering the whole ground. 

As already intimated, the court has not failed to 
notice the extreme conflict in the testimony presented 
by the respective sides, and an attempt to reconcile 
those conflicts would obviously be unavailing. It 
may not be inappropriate, however, to say that the 
statement so positively made in the affidavit of one 
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of the chief officers of the local association of United 
Mine Workers to the effect that Henry Taylor was 
murdered in cold blood is so palpably refuted and 


shown to be so utterly false by the record and by 


the Court of Appeals in its decision in the proceed- 
ings which resulted from that unfortunate event, 
that discredit is thrown upon the equally positive 


statements made in other affidavits. 


A careful consideration of the testimony leaves 


the court in no doubt that the averments of the bill 
are substantially true, and this being so, the motion 
tor the injunction pendente lite will be sustained 
in order to prevent great and probably irreparable 
injury. The testimony also leaves upon the mind 
of the court, as before stated, the pleasurable assur- 
ance that the temporary restraining order has been 
productive of good, and if this be so, the court should 
hesitate to do anything to destroy or impair that 
beneficial result. 

The motion for an injunction pendente lite accord- 
ing to the prayer of the bill is sustained, and counsel 
will prepare and submit proper orders to that effect. 


Viale etallpnmmatinmmgee 


“MAIL AND EXPRESS,” GETS THE NEW 
YORK “CITY RECORD PRINTING.” 


The New York board of city record has awarded 
the contract for printing the City Record for 1902 
to the Mail and Express Company, whose bid was 
$125,000, as against the bid of $162,000 from the 
Martin B. Brown Company. Last year the Brown 
company got $192,000 for the job. The letting of 
this contract has aroused a great deal of controversy 
in which a printers’ union took a part by objecting 
that the Mail and Express proposed to use machine 
instead of hand composition. The board announced 
its decision in a long report, which says: 


“The bid of the Mail and Express is $67,000 be- 
low the contract price of 1901, and by submitting this 
bid it has forced the Brown Company to reduce its 
offer from $192,000 to $162,000. So far, therefore, 
there would appear to be no embarrassment in 
awarding a contract to the Mail and Express on the 
basis of its bid. At this point, however, a new ele- 
ment has been prought into the situation by the 
claim of the Martin B. Brown Company that their 
bid was based upon doing all the work of composi- 
tion by hand, while the bid of the Mail and Express 
contemplates the use of machines as far as prac- 
ticable. This contention is based upon the fact that 
the City Record has been set up by hand for a great 
many years. Typographical Union No. 6, which rep- 
resents the compositors, re-enforces this contention 
and urges that new bids be advertised for under 
conditions that will permit the continued employ- 
ment of hand labor for this work. 


“The board is obliged, however, to come to the 
following conclusions as a matter of law: 


“First.. That the specifications used last Decem- 


ber do not call for the setting up of the type in any 


special way. If the contract were to be awarded tp 
the Martin B. Brown Company upon these specifi. 
cations that company would be as free as the Mail 
and Express to do the work by machines if it wanted 
to. 

“Second. That if the old bids were to be disre. 
garded it would be improper for the board to call for 
new bids based on hand composition only.” 

The report went on to say that the law did not 
allow the city to carry on a philanthropical business, 
and added that even if the specifications made hand 
work a condition of the contract, such a system 
“would tend to perpetuate indefinitely a system of 
work that has already been largely superseded, and 
that it is not in the interests of laobr, even, to con- 
tinue more than momentarily.” 
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BILL TO RETIRE REPORTER MARCUS 7, 
HUN, IN JULY NEXT. 


Assemblyman. Waldo R. Blackwell, of Kings, is 
on hand again, this year bright and early in the 
session, with a bill to provide for the appointment 
of Supreme Court reporter. The bill abolishes all 
fees and makes the office a salaried one—a very 
| excellent plan, which the ALBANY Law Journat has 
_ heretofore strongly advocated. It also makes pro- 
| Vision for the retirement of the present reporter, 
| Marcus T. Hun, on July 1, 1902. The text of the 
bill follows: 





IN ASSEMBLY, 
January 8, 1902. 
Introduced by Mr. BLACKWELL — read once and 
referred to the committee on codes — reported 
from said committee with a substitute, ordered 
printed and committed to said committee. 


An Act 
To Amend the Code of Civil Procedure, in Relation 
to the Supreme Court Reporter. 

The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 

Section 1. The code of civil procedure is hereby 
amended by inserting a new section to be section two 
hundred and forty-four and to read as follows: 


§ 244. Appointment of supreme court reporter— 
The justices of the appellate divisions of the supreme 
court shall meet in convention at the capitol in the 
city of Albany during the month of June, nineteen 
hundred and two, on a day to be designated by the 
presiding justices of such appellate divisions, for 
the purpose of appointing a supreme court reporter 
as hereinafter provided. A written or printed notice 
of the time and object of the meeting shall be served 
personally or by mail upon each of the justices of 
the appellate divisions of the supreme court at least 
two weeks before the day specified in such notice. 





Matter in Italics is new; matter in brackets is old law to be 
omitted. 














PRREBSR FF BERS |] 


THE ALBANY 





“a 





LAW JOURNAL. 53 








= “_* * 

On such day the justices of the appellate divisions of 
the supreme court shall meet in convention at the 
capitol in accordance with such notice, and by a 
majority vote of those present appoint a supreme 
court reporter, to hold office for a term of five years 
; the first day of July succeeding his appoint- 
ment and until his successor is appointed and quali- 
fies. A successor to a supreme court reporter shall 
be appointed in like manner during the month of 
June preceding the expiration of his term of office. 
~§ 2. Section two hundred and forty-five of the 
code of civil procedure is hereby amended to read 
as follows : 

§ 245. Term of office of present reporter termi- 
noted — The term of the supreme court reporter in 
ofice when this act takes effect shall terminate on 
the frst day of July, nineteen hundred and two, and 
his powers and duties as such reporter shall cease 
except that he shall be entitled to complete the pub- 
lication of a volume of the appellate division reports, 
wnfinished on such date in accordance with the law 
in force on the thirtieth day of June, nineteen hun- 
dred and two. He shall, on request, deliver to the 
supreme court reporter appointed pursuant to this | 
act copies of all opinions in his possession or under 
his control unpublished at the time this act takes 
efect or which are not to be included in an unfinished | 
volume to be completed under his supervision as | 
herein provided; but he shall be entitled to receive | 
the amount paid by him therefor, which amount shall | 
be paid by the supreme court reporter appointed | 
pursuant to this act and shall be deemed a part of 
his office expenses. [Term of office; how appointed 
and removed— The term of office of the supreme 
court reporter is five years from the time of his 
appointment, and until his successor is appointed 
and qualifies. He must be appointed and may be 
removed for cause, by the justices of the appellate 
divisions of the supreme court, or a majority of 
such of them as attend at a convention, held as pre- 
scribed in the next two sections. An appointment 
or removal must be in writing; it must be signed by 
the justices making it, and filed in the office of the 
secretary of state, otherwise it is of no effect.] 

§ 3. Section two hundred and forty-six of the 
code of civil procedure is hereby. amended to read 














as follows: 

§ 246. Appointment or removal to be in writing. 
An appointment or removal of a supreme court re- 
porter must be in writing, signed by the justices 
making it, and filed in the office of the secretary of 
state; otherwise it is of no effect. [Meeting for ap- 
pointment.— The justices of the appellate divisions of 
the supreme court must meet in convention at the 
fapitol in the city of Albany, at noon of the day 
when the term of office of the supreme court re- 
Porter expires, for the purpose of appointing a 


Supreme court reporter in his place. If that day is a 


y or a public holiday, the convention must be 
held at the same time and place, on the first day 


an appointment is not made at such a meeting, it 
may be made at a special meeting of the convention, 
held as prescribed in the next section. The supreme 
court reporter may be removed at such a special 
meeting. } 

§ 4. Section two hundred and forty-seven of the 
code of civil procedure is hereby amended to read 
as follows: 


§ 247. Salary and expenses The supreme court 
reporter shall be paid by the state an annual salary 
of five thousand dollars, and shall receive such al- 
lowance for assistance, clerk hire and office expenses 
as may be needed, not exceeding five thousand dol- 
lars per annum, to be paid by the state treasurer on 
the certificate of the reporter and the warrant of the 
comptroller. Such salary and expenses shall be pay- 
able monthly. [Special meeting for appointment or 
removal.— A special meeting of the convention, for 
the appointment or removal of a supreme court 
reporter, must be held at the capitol jn the city of 
Albany; but it may be adjourned to any other place. 
It may be called by a presiding justice by written 
or printed notice stating the object of the meeting, 
and served personally or through the post-office, upon 


| each of the justices of the appellate divisions of the 


supreme court at least two weeks before the time 
appointed therefor. If the object of the meeting is 
to consider the question of the removal of the su- 
preme court reporter the notice must be accompanied 
with a copy of the grounds alleged for the removal; 
and both must be served upon the supreme court 
reporter, personally, or by leaving them at his last 
place of residence, with some person of suitable age 
and discretion, at least ten days before the time 
appointed for the meeting.] 


§ 5. Section two hundred and forty-eight of the 
code of civil procedure is hereby amended to read 
as follows: 

§ 248. Removals; vacancies.—A supreme court 
reporter may be removed for cause, or a vacancy 
in the office occurring otherwise than by expiration 
of term, may be filled by the justices of the appellate 
divisions of the supreme court or a majority of such 
of them as attend a special meeting called for such 
purpose. Such meeting shall be held in the capitol 
in the city of Albany, but may be adjourned to any 
other place within the state. It may be called by a 
presiding justice by written or printed notice stating 
the time and object of the meeting and served per- 
sonally or by mail on each of the justices of the 
appellate divisions at least two weeks before the time 
specified in the notice. If the object of the meeting 
is to consider the question of the removal of the su- 
pbreme court reporter, the notice must be accom- 
panied by a copy of the grounds alleged for the 
removal, and both must be served on the supreme 
court reporter personally or by leaving them at 
his last place of residence with some person of suit- 
able age and discretion, at least ten days before the 
time appointed for the meeting. If a supreme court 





thereafter not being Sunday or a public holiday. If 


reporter is removed as herein provided, a majority of 
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the justices of the appellate divisions present at such 
special meeting may appoint his successor. A su- 
preme court reporter appointed to fill a vacancy oc- 
curring otherwise than by expiration of term shall 
hold office for the balance of the unexpired term of 
his predecessor. [Papers and opinions to be fur- 
nished to the reporter.— In each cause heard by the 
appellate division of the supreme court, the attorney 
or counsel for each party must deliver to the clerk 
of said appellate division, for the use of the supreme 
court reporter, a duplicate of each paper furnished 
by him for the use of the court. The clerk must 
collect such papers from the counsel; and immedi- 
ately after the adjournment of the term, he must 
transmit them, and certified copies of all the de- 
cisions, made at that term, to the supreme court 
reporter, at the latter’s expense. Each judge who 
renders a written opinion in a cause decided by the 
appellate division, must transmit it, or a certified 
copy thereof,,to the supreme court reporter, who 
must pay the expense of transmission, and also, 
where a copy is transmitted, the expense of copying, 
not exceeding eight cents for each folio.] 

§ 6. Section two hundred and forty-nine of the 
code of civil procedure is hereby amended to read 
as follows: 





—. i 
at the terms of the appellate divisions of the Sue 
preme court as he deems it for the public interest 
to have reported. He must also report and publish 
the decision in a particular cause, which the court, at 
a term of the appellate division, specially directs him 
to report. He must prepare for each volume ang 
cause to be published therewith, the usuai digest, 
head notes, table of contents, and index. [Price of 
the volumes of the reports— The supreme court 
reporter must cause the reports, published as pre. 
scribed in the last section, to be kept constantly for 
sale to persons within the state, at a price not ex. 
ceeding two dollars for a bound volume of not legs 
than seven hundred pages. He may also cause ad. 
vance sheets to be published at not to exceed fifty 
cents a volume. He must cause a copy of each 
volume of the reports as soon as printed to fe 
delivered to each judge of the court of appeals, and 
each justice of the supreme court and to each county 
judge during his term of office.] 

§ 8. The code of civil procedure is hereby amended 
by adding thereto four new sections, to be sections 
two hundred and fifty-a, two hundred and fifty-b, 
two hundred and fifty-c and two hundred and fifty-d 
thereof, respectively, and to read as follows: 


§ 250-a. Prposals for publication contract. The 





§ 249. Papers and opinions to be furnished to the 
reporter—In each cause heard by the appellate 
division of the supreme court, the attorney or coun- | 
sel for each party must deliver to the clerk of said | 
appellate division for the use of the supreme court 
reporter a duplicate of each paper furnished by him 
for the use of the court. The clerk must collect such 
papers from the counsel; and immediately after the 
adjournment of the term, he must transmit them, and 
certified copies of all the decisions, made at that 
term, to the supreme court reporter, at the latter’s 
expense. Each judge who renders a written opinion 
in a cause decided by the appellate division, must 
transmit it, or a certified copy thereof, to the su- 
preme court reporter, who must pay the expense of 
transmission, and also where a copy is transmitted, 
the expense of copying, not exceeding eight cents 
for each folio. The expenses incurred under this 
section shall be deemed a part of the office expenses 
of the supreme court reporter. [Duty of reporter; 
no salary to be paid to him—The supreme court 
reporter is not entitled to a salary. He must report 
and publish such of the decisions at the terms of the 
appellate division or special terms of the court as he 
deems it for the public interest to have reported. 
He must also report and publish the decision in a 
particular case, which the court, at a term of the 
appellate division or special term, specially directs 
him to report. He must prepare for each volume 
and cause to be published therewith, the usual di- 
gest, head notes, table of contents and index.] 

§ 7. Section two hundred and fifty of the code of 
civil procedure is hereby amended to read as follows: 


§ 250. Duty of reporter—The supreme court re- 


| 





porter must report and publish such of the decisions 





supreme court reporter shall not have any pecuniary 
interest in the reports; but a contract for the publi- 
cation thereof, under his supervision, must, from 
time to time, be made, in behalf of the people, by 
the supreme court reporter, subject to the approval 
of at least two of the presiding justices of the ap- 
pellate divisions of the supreme court. Before enter- 
ing into a contract, the supreme court reporter must 
advertise for, receive and consider proposals for the 
publication of the reports, and a contract for the 
printing and publication of such reports shall be let 
to the person whose bid is deemed most advan- 
tageous to the state and which complies with the 
provisions of this act. Such proposals may provide 
that the work under such contract shall be performed 
within the state, but shall not limit or restrict the 
performance to any particular city or locality. 

§ 250-b. Provisions of contract—— The contract for 
the publication of such reports shall provide: 


1. That it shall be for the term of five years; 








2. That the style and execution of the work and 
the paper and binding shall be equal to that hereto- 
fore furnished ; 

3. That the reports shall be printed and published 
in bound volumes of not less than seven hundred 
nor more than eight hundred pages, and be kept 
constantly for sale by the contractor to persons 
within the state, at a price not exceeding two dollars 
per volume; 

4. That the contractor will cause to be issued to 
regular subscribers for the bound volumes weekly 
unbound parts of such reports, at not to exceed fifty 
cents a volume in additioN to the amount charged 
for the bound volumes; 

5. That the contractor will pay into the treasury 
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of the state upon the publication of each bound vol- his peril, since he knows at the time of making the 
wme, not Iess than fifteen hundred dollars; | contract that the reporter may, at any time, lose his 
6. That a copy of each volume of the reports as office by removal, and that in such event the reporter 
soon as printed and bound will be delivered to each | would be unable to fulfill his personal contract. 
judge of the court of appeals, justice of the supreme | “If the law were otherwise, the Constitution would 
court and county judge, during his term of office. be permitted to work a hardship upon the people by 
Such contract shall also contain the proper pro-\ depriving the State of thousands of dollars income 
visions for its enforcement, and may specify the | through the operation scheme of my bill, at a time 
amount of liquidated damages to be paid in case of | when the people are threatened with various kinds of 
the violation of its terms in any respect. The con-| taxation for the maintenance of the credit of the 
fractor shall file in the office of the state comptroller | State at home and abroad. I cannot see any objec- 
abond for the proper execution of his contract, in | tion to the bill, because it is of a retrenchment na- 
such sum and with such sureties as the supreme | ture in its character. The opposition to it can come 
court reporter and state comptroller shall approve. | only from those interested in publishing contracts. 
§ 250-c. Annulment of contract; new contract.— | Last year I introduced a bill which failed to pass be- 
If the supreme court reporter and at least three of | cause of opposition; but the terms of the present bill 
the presiding justices of the appellate divisions of the | must satisfy every thinking citizen of the State, it 
supreme court unite in determining that a contract | seems to me, for, in the event of its passage, the 











' state comptroller, annul the same from a time speci- 


hos not been faithfully performed by the person so | State will derive an income of about $20,000 annually, 
agreeing to publish the reports, they may, by an in- 
strument under their hands, filed in the office of the | 


fied in the instrument; and thereupon they may, in 
the manner provided by this act, enter into a new 
contract for the publication of such reports, for a 
term of five years from the time so specified. 

§ 250-d. Copyright— No person shall obtain 
copyright for the opinions contained in the appellate 
division reports herein provided for, but the copy- 
right of the statement of facts, of the head notes, and 
of all other notes or references prepared by the 
supreme court reporter must be taken by and shall 
be vested in the people of the state of New York. 

§ 9. Section one of this act shall take effect on 
the first day of June, nineteen hundred and two, 
and remainder of the act on the first day of July, 
nineteen hundred and two. 


Mr. Blackwell says of the bill: 


“There can be no question as to the power of the 
legislature to remove the Supreme Court reporter at 
pleasure, since the term of his office is fixed by 
legislative enactment only. The State Constitution 
contains no provision with reference to the term of 
office of the reporter, wisely leaving that matter to 
the legislature ; therefore, any contractor who agrees 
to publish the reports for the Supreme Court re- 
porter makes a contract which is purely personal in 
character, between himself and the reporter, and the 
State is not a party to it. Should my bill providing 
for the removal of the reporter and the letting of the 
contract for the publication of the reports to the con- 
tractor whose bid best conserves the welfare of the 
State, become a law, the State could not be involved 
in litigation, since the contractor making the con- 
tract with the reporter could not attack the consti- 
tutionality of the new law on the ground that it 
impaired the obligation of a contract within the 
meaning of the State or federal Constitutions, con- 
tracts of this character being without the protection 
of this beneficent statute. Expense incurred by a 
contractor because of such contract is incurred at 


| which has heretofore been enjoyed by private indi- 


I would call the attention of all attorneys 
| to the liberal provisions of the bili and to its salient 
| features; the action of the Bar Association in the 


- : 
| matter will be of great assistance.” 


At a hearing February fifth, before the Assembly 
| Committee on Codes, on Assembly Bill No. 441, 
|introduced by Mr. Waldo R. Blackwell, of Kings, 
| the following argument in favor of the bill was 


|made by Mr. George Hepburn Russell, Commis- 
| sioner of Accounts of the city of New York: 


viduals. 


Mr. Chairman and Gentlemen of the Committee: 
In appearing in support of this bill, I appear not 
only as a lawyer believing the bill to be one in the 
interest of economy and the best possible publica- 
tion of the State reports, but also in the interest of 
what I believe to be the true grounds of opposition 
to the method that has heretofore prevailed in this 
State of publishing the reports of the Supreme 
Court. This bill, in a nutshell, is in line with that 
principle of economy which seems to be one of the 
controlling forces behind the present administra- 
tion of the State government. In the Senate cham- 
ber we have just listened to the reasons for voting 
upon the State Lunacy Bill, and Senator after Sena- 
tor, in voting for that bill, has stated that his sole 
reason for voting to displace the existing condi- 
tions was to substitute a more economical admin- 
istration of the State’s business. If that rule is to 
be applied, sir, to the administration of the great 
department of the insane people of the State, 
ought you not more rigidly and carefully apply it 
when it simply goes to the question of the publica- 
tion of the reports of the Supreme Court of the 
State? This bill, in substance, amounts to this, 
sir, that in place of allowing the reporter of the 
Supreme Court to make an indefinite sum of money 
out of these reports, certainly not less than $22,000 
a year, under the existing system, that it will pay 
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to the reporter a fixed compensation for his ser- 
vices, practically equivalent to the salaries that are 
paid by the United States to its circuit judges and 
by the State of New York to its Supreme Court 
judges outside of the jurisdiction of the city of New 
York. The proposition of the bill is to do away 
with the existing law that allows the Supreme 
Court Reporter the practical copyright of these re- 
ports, and out of that copyright to make a sum of 
money which, since 1874, has amounted in exact 
figures, to $314,470.23. I have here a detailed state- 
ment showing year by year the number of volumes 
that have been printed and copyrighted by the 
Supreme Court Reporter, and the amounts he has 
received equal the aggregate I have stated. For 
the last five years the number of Appellate Division 
reports issued has been about eleven volumes per 
. annum; that number is steadily growing and there 
is every reason to believe that it will soon be from 
twelve to fourteen. Under the existing arrange- 
ment, the reporter receives not less than $2,000 a 
volume and the State gets nothing. Out of these 
reports, he will certainly make, during the next 
year, from $22,000 to $24,000, and for services that 
any young lawyer of fair capacity and adaptation 
to the work is capable of performing. The bill pro- 
poses to substitute for this system of somewhat 
reckless expenditure of the public money, payment 


to the reporter of a salary of $5,000 per annum, a | 


very fair salary for services of that character which 
I have endeavored to state fairly to the committee. 
The bill proposes to give the reporter an allow- 
ance of not exceeding $5,000 a year for assistants 
whom he may find it necessary to employ in the 
preparation and publication of these reports. In 
my opinion, not more than $2,500 will be necessary 
for that purpose, leaving the reporter as compen- 
sation for his services an amount certainly not less 
than $7,500 a year. Is not that enough? 


A Member of the Committee — What salary does 
the Supreme Court Reporter of the United States 
receive? Can the gentleman inform us? 

Mr. Russell —I do not know. 

Question. Or that of the Miscellaneous Reporter? 

Mr. Russell —I cannot give the Committee the 
exact information asked, but I do say that, in my 
opinion, the reporter ought not to be compen- 
sated at a higher rate than the judges who deliver 
the opinions. 

Question. Will the effect of this bill be to reduce 
the expense of the reports to the profession? 

Mr. Russell —I do not see any reason why it 
should not reduce the expense, if that should be 
the desire of the Legislature. But this bill, as 
framed, would not seem to have that effect. It 
does provide, however, that when the reports are 





i 
published, that the State itself shall own the copy- 
right in the statement of facts and the head-notes 
of the reports, so that in future time whateye 
revenue is derived from that source will come tg 
the State, instead of going to the reporter; also, 
it provides that the contractor shall pay into the 
treasury of the State, upon the publication of each 
bound volume, an amount not less than $1,599 
In other words, instead of paying the reporter a 
very large compensation, out of which the State 
gets nothing, the State ought to realize not legs 
| than $1,500 a volume, and the reporter given 
adequate compensation for his work. The contract 
| is not to be limited to the $1,500, but this bill pro. 
| vides that it shall be let to the highest responsible 
| bidder, and my judgment is that there will be 
| plenty of publishers who will be willing to go far 
in excess of the minimum of $1,500 in their willing. 
ness to pay for the privilege of publishing these 
|reports. We have no way of ascertaining the 
exact facts, unless you see fit to inquire into the 
| details of the. existing contracts between the pub- 
lisher and the reporter. It is simply a mere matter 
|of private right and personal perquisites between 
‘the reporter and the publisher who is doing the 
work. It is the belief of a great many people that 
at least $2,500 per volume is being paid to the 
reporter for that work instead of the minimum 
of $2,000. It seems to me, if the committee please, 
that it is just along the lines of this bill that prac- 
tical, economical measures can be carried through 
without injury to anybody. 





Mr. Bennett — Was there not some constitutional 
| question raised last year when this bill was under 
consideration? 

| Mr. Russell —I do not remember whether it was 
raised or not. The bill had not been particularly 
| called to my attention at that time. I understood, 
| however, that it was favored by those very high in 
| authority, and I was somewhat surprised that it was 
| beaten. I may say that I see no constitutional 
| question except such as might have reference to 
interference with vested rights under existing con- 
‘tracts. The only reply to that is to say that all 


| 


| contracts between the reporter and the publisher 
|for the publication of these reports, so far as we 
_ know anything about them, contain an express 
| clause that in the event of any change in iegislation 
| regulating the publication of these reports, that all 
liability of the reporter to the publisher shall cease 
pe all the publisher’s rights under the contract 
| terminate. If that is the question, I have no doubt 


| 


that by calling for copies of the contract you will 
| find that it has no legal validity. Of course, if 
there was a contract beyond the reach of legisla- 
tion, the legislation could only take effect upon 
| the termination of that contract. It seems to me 
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it is not necessary to add anything farther except 
to say that I believe the people of the State would 
give their approval to a measure looking to the 
prompt, economical publication of the State Reports 
through a regularly salaried reporter. There is no 
reason why this particular line of work should be 
parceled out and made the personal perquisite of 
any man or any publisher. It ought to be a matter 
for the courts to determine, in the first instance, 
the appointing power, the judges of the Appellate 
Division, who shall be the reporter, at a salary. 
If that salary is adequate for any particular man, 
it will be adequate for many more equally compe- 
tent, and so far as the lawyers of the State are 
concerned I believe it goes without question that 
the saving to the State will be very large, the publi- 
cation of the reports improved by the competition 
of the public for the work, and the standard of the 
reports themselves elevated by practically making | 
it open to the younger lawyers of the State, for I 
believe there are ‘hundreds of them fully qualified | 
todo the work. It is well known that the present | 
reporter is not in any particular need of this posi- | 
tion; it is well known that the compensation for 
his work is entirely too great, and it is only through 
legislation of the character proposed by this bill 
that any remedy can be had. 





| 


By a Member of the Committee: 

Question. Is it your opinion, Mr. Russell, that 
the lawyers will get their reports any cheaper? 

Mr. Russell —I hope so, because I believe that 
as a result of competition for this work you will 
find that there will be made a reduction of price 
by the publisher, in addition to the $1,500. 

Question. What, in your opinion, would be the 
minimum saving to the State under this proposed 
bill? 

Mr. Russell —I should think the annual saving 
ought to be $8,000, and it might amount to a 
larger sum. During the coming year the number 
of reports issued will probably reach from twelve to 
fourteen. The only limit is the capacity of the 
judges of the Supreme Court for writing opinions. 

Mr. Blackwell — The intimation has been made 
that Mr. Hun is the only gentleman who is com- 
petent to act in the capacity of reporter. What 


Mr. Russell — I do not desire or intend to indulge 
in personalities. I-can only say that it would be 


4 most unfortunate condition of affairs if out of 
the large number of lawyers in the State of New 
York, there was but one competent to report the 
decisions of the Supreme Court of the State. As 
to the manner of their reporting, indexing, etc., 
I may say that they are not for a moment to be 


like cases, notably the Supreme Court of Massachu- 
setts. The work may or may not be done by the 
distinguished gentleman who is the present re- 
porter, though it is commonly believed among the 
members of the profession that the work is really 
done in large part by younger and less experienced 
men who are the assistants of the reporter. That 
would be the natural course of procedure in the 
publication of such reports. I have not the slight- 
est doubt, without any reflection whatever upon 
Mr.. Hun’s competency, that there are hundreds of 
lawyers in. the State who, for the compensation 
that this bill provides, would be delighted to give 
their days and nights for the purpose of building 
up a reputation similar to that so well earned by 
Judge Gray, of the United States Court, as 
reporter of Gray’s Reports in the State of Massa- 
chusetts, or that our reports, in indexing, etc., 
would be greatly superior to the present series. 

The hearing was adjourned until Wednesday, 
the twelfth inst., when the opposition to the bill 
will be heard. 
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THE REFORMED OCTOPUS. 


Once upon a time there lived in the waters adjoin- 
ing the town of Manhattanville, an Octopus. It was 
a fat, sleek, well-nourished Octopus. It had little to 
do and plenty to get. Everything seemed to come 
its way. It sported in the waters of Public Patron- 
age, basked in the sunshine of Success, and was 
happy all the long, long day, as only well-fed Octo- 
puses know how to be. It had an army of faithful 
retainers who gave it implicit obedience, brought it 
food, the best in the land, and was content with 
the crumbs. It either swallowed or terrorized all 
the little fish. With such ample nourishment the 
Octopus ever waxed fatter and stronger; its arms 
extended farther and farther, until it fondly imag- 
ined itself the “Hull Thing.” Its master, a big 
Whale, called Tammany, was ever kind and indulgent 
for it received a generous share of the Octopus’ lob- 
ster-pots, according to the well-known plan of “ You 
tickle me and I’ll tickle you.” But, one day, one 
evil day for the Whale, a storm of Public Opinion 
arose and drove out the big, kind Master, in fact laid 
him LOW. The new Master was not so indulgent. 
It did not believe in the lobster-pot plan. It thought 
the Octopus had been having a soft thing long 
enough and should now do a little hustling for itself. 
But the Octopus had become so fat and lazy that it 
couldn’t or didn’t propose to do so. It was threat- 
ened with loss of sustenance —in fact, starvation 
stared it in the face. Finally, seeing the handwriting 
on.the wall and the hardness of the heart of its new 
Master, it began to hustle. “Help, or I perish!” 
it shouted. “A contract —a contract — me kingdom 
for a oontract!” Then it called about it all the 





compared with the reports of some other States in 





Small Fry, the Suckers and the Lobsters that had 
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been feeding its’ insatiable maw and posed as a 
Public Benefactor. “ What, ho, me minions! (also 
nonpareils, breviers and small picas). Go tell me 
new Masters what a kind and gentle Octopus I’ve 
ever been, and help me plead the Baby Act. Have 
I not given you opportunity to bring food to me? 
Have I not kept you out of the poor-house? Have 
I not refrained from swallowing you, as I might have 
done? Have you not had the clam-shells at least, 
while I have had the solid meats?” To all of which 
the aforesaid minions replied: “You have, Kind 
Master, what wouldst thou that we should do?” 
“Do?” said the Octopus. “Go at once to me new 
Masters. Make a poor mouth and tell them you will 
perish unless you are permitted the inestimable 
privilege of bringing me food. Tell them I'll try 
hard to be a more benevolent Octopus than ever I’ve 
been before. Beg and plead with them to give me 
another chance.” And like the Lobsters they were, 
they did as they were bid. 

But the new Masters steeled their hearts against | 
the awful cry of the distressed Octopus, and actually | 
turned him down. 


Moral: Even Octopuses may cry once too often: 
“To hell with reform.” 


a 


THE COLLATERAL INHERITANCE LAW. 


The AtBpANy Law JourNAL replies to the question 
of a correspondent that the Collateral Inheritance 
Law of New York, chapter 908, Laws of 1896 (chap- 
ter 24, General Laws), imposes a tax upon inherit- 
ances as follows: One per cent. upon all personal 
estates of the value of $10,000 and upward, be- 
queathed to direct descendants (father or mother, 
brother or sister, wife or husband, children or grand- 
children). There is no transfer tax upon real estate 
bequeathed to relatives of the first degree. A five 
per cent. tax is imposed upon all property, personal 
or real, of the value of $500 and upward, bequeathed 
to others than above enumerated. 


a ee 
ANNOUNCEMENT. 


United States Senator John L. McLaurin and 
Frank L. Welles have formed a law partnership un- 
der the name of McLaurin & Welles, with offices 
at 1333 F street, Washington, D. C. It is their in- 
tention to practice in the Supreme Court and de- 
partments for non-resident attorneys, either as 
leading or associate counsel. 


a oa Se 
COLUMBIA DESK CALENDAR FOR 1902. 


This calendar has been a fixture in many business 
offices and home for many years, its great popularity 
being largely due to the thoroughness with which it 





serves its purpose as a memorandum device. It is a 





ne 
most convenient repository of things to be remem. 


bered and at the same time possesses all the requisite 
features of an almanac for every-day use. The 
printed part, as in former years, largely consists of 
voluntary contributions from bicycle riders of nearly 
every country in the world. The new edition js very 
handsomely printed and mounted on a steel holder, 
whereby the calendar can be hung in any convenient 
location or placed at any desired angle on the desk 
Copies may be obtained by sending ten cents jn post 
age to the American Bicycle Company, Eastern Sales. 
Department, 152 Franklin street, New York city, 


——__ >+——— 
Bew Books and Rew Editions, 


Miscellaneous Writings of the late Hon. Joseph P. 
Bradley, Associate Justice of the Supreme Court 
of the United States. Edited and compiled by his 
son, Charles Bradley. Newark, N. J.: L. J. Hard. 
ham, 243 Market street, 1902. 


This volume was published in December, 1901, for 
private distribution only, but the great interest at- 
taching to it by reason of the insight given to the 
remarkable talents of Mr. Justice Bradley, outside of 
his legal attainments, and especially the heretofore 
unknown and unpublished “statement of facts” by 
the majority of the Supreme Court relative to the de- 
cision of that court in the famous Legal Tender 
Cases of 1870, has induced the publishers to issue 
a limited edition to be sold by subscription only. 
The volume is of 435 pages, with a fine steel engray- 
ing of Justice Bradley, bound in gray buckram. It 
undoubtedly possesses permanent historical value, 
disclosing an entirely new side of the great jurist’s 
life. Justice Bradley, by the way, was a native of 
Albany county, N. Y., having spent his youth and 
early manhood on a farm in the town of Berne. In 
addition to a comprehensive and sympathetic sketch 
of Justice Bradley’s life, by his son Charles, the book 
contains a* review of his judicial record, by William 
Draper Lewis, editor of the American Law Register 
and Review, and an account of his dissenting opinions 
by the late A. Q. Keasbey, Esq., of Newark, N. J. 
It is a volume full of interest, especially to the lawyer 
and student. 


A Treatise on the Law of Attachments, Garnish- 
ments, Judgments and Executions. By John R 
Rood. Ann Arbor, Mich.: George Wahr, 1901. 


The author of this excellent and useful work, who 
is an instructor at the University of Michigan and 
the author of “Rood on Garnishment,” “ Common 
Remedial Remedies,” etc., has divided the book into 
two parts, the first, the text, arranged in 225 sections, 
in which is traced the progress of attachment and 
garnishment causes from beginning to end and of all 
causes from verdict on, and the second, a collection 
of decisions upon the matters treated. The author 
does not claim exhaustiveness for the text; rather, he 
has sought to furnish a clear outline of the whole 
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subject without that “cloud of details and confusing 
review of inconsistent decisions upon them which 
the writer of a complete text must give.” While, 
therefore, the text states only the most elementary 
rules, it furnishes an outline so admirably clear and 
jucid that it will be found of the greatest aid to the 
student and lawyer in mastering the important sub- 
jects of attachments and garnishments. The se- 
lected cases support most of the propositions in the 
text, and are cited under them. The author has 
purposely avoided the promiscuous citation of deci- 
sions on minor matters, but, for the convenience of 
those who may wish to investigate any question in de- 
tail, standard treatises are constantly cited, in which 
the decisions will be found reviewed at length. Asa 
valuable aid to the use of the book, the author has 


loves her sister. Anyone who has ever read a John 
Strange Winter tale will know what that inventive 
pen can make out of such a plot. It’s rapid, ro- 
mantic and real all through. 


“The Heroine of the Strait ” is the title of the new 
novel by Mary Catherine Crowley, author of “A 
Daughter of New France,” which Little, Brown & 
Co. will publish in the spring. 





The Harper announcements for the coming year 
are specially rich and varied in fiction. They include 
new novels by Mark Twain, Mr. Howells, Robert W. 
Chambers, Henry Seton Merriman, S. R. Crockett 
and many other writers of reputation. 


The authorship of “ Truth Dexter” is one of the 
made a careful index and a complete table of the | best-kept secrets of the season. Not only has the 
cases cited. The work, as a whole, is admirably identity of “Sidney McCall” escaped detection, but 
done, and we heartily recommend it as highly use- | conjectures are about evenly divided as to whether, 
ful, particularly to the student. has name conceals a man or a woman. 


| Of the twenty-nine different books which ap- 
| peared in its monthly lists of best-selling books dur- 
|ing 1901, The Bookman says, “ Twenty-one are the 


The Care of Destitute, Neglected and Delinquent 
Children. By Homer Folks. New York: The 


Macmillan Company, 1902. 


This is one of the “American Philanthropy of the 
Nineteenth Century ” series, under the capable editor- 
ship of Herbert S. Brown. The purpose is to bring 
to bear upon the practical problems of American 
social workers a concise knowledge of the historical 
evolution through which the charities of the country 
have passed. The book is limited to the considera- 
tion of the care of children who have been removed 
from their earlier environment and from parental 
control and the direction of whose lives and the bur- 
den of whose support has been provided for by public 
authorities or private charity. The author has gone 
at his task with care and patience, has earnestly 
sought the most authoritative information to be pro- 
cured, and has succeeded in giving the student a 
comprehensive view of the subject within a compara- 
tively small compass. Surely, few subjects are more 
important to society.and hence more attractive to the 
sociologist than that of child-saving. Mr. Folk’s 
investigations, and the earnest study he has given 
to the problems connected therewith, cannot fail to 
have an important influence in shaping the work of 
the future in this field of philanthropic endeavor. 


——_>+——_ 
Literary Botes. 


Miss Mary Johnston’s new story, “Audrey,” now 
Tunning as a serial in the “Atlantic,” will be issued 
in book form late this month. 


The novel of the month in Lippincott’s for Febru- 
ary is by the fertile and delightful John Strange 
Winter, who never grows dull and never deceives. 
“The Standings,” her latest tale, is about a poor 
Painter (in all senses) and his poorer family of girls, 


-One of whom marries another painter who really . 


work of men and six of women, while the authors 
of ‘An Englishman’s Love Letters’ and ‘ Truth Dex- 
ter’ have never positively been identified. Many 
think that Sidney McCall is a woman.” 


Mr. Booth Tarkington’s new novel, dealing with 
the semi-frontier life of Inaiana in the days of the 
Mexican war, is to be published serially in McClure’s 
Magazine this year, beginning at an early date. In 
the field of sectional fiction, this periodical announces 
a series of short stories of the “ New Mennonites,” 
one of the strictest of religious sects among the 
Pennsylvania Dutch. 


Messrs. Thomas Y. Crowell & Co. announce that 
they have in press for immediate publication a new 
novel by Lucy Cleaver McElroy, author of “Juletty.” 
The title of the new novel is “ The Silent Pioneer,” 
and has for its setting old Kentucky in the time of 
Daniel Boone. The manuscript for this new novel 
was completed shortly before the death of Mrs. 
McElroy, which occurred on December 16 of last 
year. 


The Macmillan Co.’s preliminary list of spring an- 
nouncements is a long one, and, of course, a good 
one, in all departments of literature. Among the 
more important of these early books of the new 
year we notice “The Mastery of the Pacific,” by 
Mr. A. R. Colquhoun, the author of “China in 
Transformation,” whose criticism of Lord Salisbury’s 
vacillating policy in the far east, and warnings 
against Russia’s growing influence there will no 
doubt be repeated in this volume. In fiction this 
firm announces a new novel by Mr. Charles Major, 
the author of “ When Knighthood was in Flower,” 
called “ Dorothy Vernon; ” Mrs. Gertrude Atherton’s 





“The Conqueror,” being a tale of Alexander Hamil- 
ton and his times; “ The Virginians: A Tale in Sun- 
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dry Adventure,” by Owen Wister; “Oldfield,” by 
Nancy Huston Banks, and “A Little Captive Lad,” 
by Beulah Marie Dix. 


Alfred Ollivant’s “ Bob, Son of Battle,” has always 
been popular, but, though many readers would gladly 
welcome it, no successor has yet appeared. The 
author has recently, however, published one or two 
short stories, the latest of which appears in the Feb- 
ruary McClure’s. “The Lord and the Lady’s 
Glove” is a delightful love story that tells itself 
charmingly in the vivacious dialogue of the lovers 
themselves. 


Mrs. Edith Wharton’s long-expected novel, “ The 
Valley of Decision,” is to be published this month 
by Messrs. Charles Scribner’s Sons. It will run to 
more than 600 pages, a fact of much interest, since 
this more than doubles her longest story thus far, 
““The Touchstone.” The scene of the story is laid 
in the Italy of the latter half of the eighteenth cen- 
tury, mainly at one of the little courts which were 
such epitomes of life and civilization. Mrs. Whar- 
ton’s first step in the wider field of the novel cannot 
fail to rouse interest among the many admirers of 
her wholly admirable short stories. 


Speaking of the lesson to be learned from the War 
of 1812, in his chapter in Vol. VI of Clowe’s “ The 
Royal Navy,” published in this country by Little, 
Brown & Co., of Boston, President Roosevelt says: 

“There is unquestionably a great difference in 
fighting capacity, as there, is a great difference in 
intelligence, between certain races. But there are a 
number of races, each of which is intelligent, each of 
which has the fighting edge. Among these races 
the victory in any contest will go to the man or the 
nation that has earned it by thorough preparation. 
This preparation was absolutely necessary in the 
days of sailing ships; but the need for it is even 
greater now, if it be intended to get full benefit from 
the delicate and complicated mechanism of the for- 
midable war engines of the present day. 

“No education will fit a coward, a fool or a weak- 
ling for naval life. But, as a rule, the war fleets of 
great nations are neither commanded nor manned by 
cowards, fools and weaklings; and among brave and 
intelligent men of different race-stocks, when the day 
of battle comes, the difference of race will be found 
to be as nothing when compared with differences in 
thorough and practical training in advance.” 


In these days of numerically extraordinary editions 
it is possibly paying a proper respect to the fashion 
of the times to note that Rev. Dr. Edward Everett 
Hale’s “Man Without-a Country” has passed its 
half million mark, says the New York Times Satur- 
day Review. When the Spanish war broke out, he 
thought the lesson he had tried to teach in 1863 was 
a good one to have remembered while driving the 
Spaniards from Cuba, and therefore wrote a new in- 
troduction to “The Man Without a Country,” and 





ann 
—_— 


brought it out again. It still found readers of Course, 
and to-day there is scarcely a public or school 
in the land which does not have this American classic 





on its shelves. 


Mr. George W. Cable will succeed Miss 
Johnston in the pages of the “Atlantic Monthly” 
the completion of the serial publication of “Audrey” 
in the spring. Mr. Cable’s story, which will be, 
short one, to run through but three or four numbers 
of the magazine, is called “ Bylow Hill,” and deals 
with New England character and life of to-day. The 
publication of another serial story by a well-know, 
author will be begun in the summer. The name of 
author and story have not yet been made public 
Among the contributors of short stories to the At 
lantic during the year will be John Buchan, Shan 
Bullock, Katrina Trask, Mary Tracy Earle, Flor. 
ence Wilkinson and John Kimberly Mumford, who, 
having told us the facts regarding Oriental rugs, will 
now weave them into fancy in the “ Loommaster of 
Iran.” 


In “An Oklahoma Romance,” Helen Churchill Can- 
dee has given us an excellent story of contemporary 
interest. There is a contest over a land claim be 
tween a young man from an older civilization, Paul 
Hepburn, and Henry Sloane, the father of the girl 
he loves. This girl, Ruth, a sort of blossom from 
a miry soil, is beautifully drawn, and the story of 
her devotion and its consequences is convincingly 
true. The style is really charming and the. de 
scriptions of western scenes all reach a high plane of 
excellence. The story is artistically unfolded and 
the book may be classed as very far above the aver- 
age of present-day fiction. 


Of exceptional value, not only to teachers and 
students, but to all who appreciate the nice use of 
words, is the 400-page volume on “ Words and Their 
Ways in English Speech,” which bears on its title 
page the well-known names of James Bradstreet 
Greenough, professor of Latin, and George Lyman 
Kittredge, professor of English in Harvard Univer- 
sity. Beginning with a general discussion of the 
origin of language, its relation to symbolism and 
poetry, and its assimilation of learned words and 
popular words, technical terms and slang, the col- 
laborators then turn to the historical development of 
the English language, its peculiar debt to the Latin, 
and the unity and complexity of its present form. 
The chapters on the derivation and composition of 
words are of especial interest from the philological 
point of view; those on degeneration, euphemism and 
exaggeration will attract even the superficial reader; 
while those on words from the names of animals, 
persons and places are full of curious. bits of learning 
that connect themselves fascinatingly with everyday 
life. Two admirable indexes complete the service 
ableness of a book which, in both matter and af- 





rangement, shows itself the product of practical 
scholarship. The Macmillan Co. 
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Legal Rotes. 








“The Avpany Law Journat acknowledges with 
ure the receipt of a copy of a group of photo- 
of the judges of the New York Court of 
ls, from Mr. Clark Bell, editor of the Medico- 
Legal Journal (New York). The group, which in- 
dudes the ten members of the court, Judges Parker, 
Haight, Gray, O’Brien, Bartlett, Vann, Martin, Wer- 
ner, Cullen and Landon (now retired by reason of 
‘gge limit), is finely executed in half-tone and printed 
on heavy coated paper. It is from advance sheets of 
the Supreme Courts of the States and provinces of 
North America in the Medico-Legal Journal. 


That money is obtained by fraud is held, in Smith 
y. Blachley ([{Pa.], 53 L. R. A. 849), not to prevent 
the running of the Statute of Limitations against an 
action to recover it back, from the consummation of 
the transaction, unless investigation is prevented by 
afirmative efforts on the part of the wrongdoer. 


The injury to a parent by the negligent killing of 
his son who is under contract to support him, thereby 
preventing performance of the contract, is held, in 
Brink v. Wabash R. Co. ([Mo.], 53 L. R. A. 811), to 
be too remote to form a basis for recovery on behalf 
of the parent, in the absence of wilful intent to in- 





jure the parent. 


Injuries caused to a prison guard by a defective 


ladder which he was compelled to use by the officers | 
| 


in charge of the State’s prison is held in Moody v. 
State’s Prison of North Carolina ({N. C.], 53 L. R. 
A. 855), not to render the State liable, since the 
State’s prison is a mere agent of the State in the 
administration of its government. 


‘An ordinance requiring all dogs to be securely 
muzzled, and declaring any dog found running at 
large without a muzzle to be a nuisance, and that it 
shall be the duty of the marshal and policeman to 


“kill such dog, is held in Walker v. Towle ([Ind.], 53 


L. R. A. 749) to be a valid exercise of the power ‘to 
enact ordinances for the protection of life, health and 
property granted by statute. 


A landowner for whose benefit a railroad company 
has constructed and ‘maintained a crossing over its 
track, who for more than fifteen years uses such 
crossing in passing from one part of her farm to 
another, is held, in Atchison, T. & S. F. R. Co. v. 
Conlon ({Kan.], 53 L. R. A. 781), not to acquire 


‘thereby a prescriptive right to the same, but to be a 
' Mere licensee. 


The Russian commission which has been revising 


_ the Criminal Code during the last fifteen years has 


Made its report to the council of the empire, says a 


St. Petersburg correspondent of the New York. 


Times. The new Code, if adopted, will replace the 


Code of 1845, and will naturally contain numerous 


vital changes. The most important innovation will, 


| 
| 


it is said, be found in the chapter on the moral re- 
sponsibility of minors and the mentally defective. 
This chpater is by Prof. Tagantseff. The Code, in 
its entirety, has been submitted to various foreign 
and domestic authorities, including Prof. Franz von 
Lizst, of Berlin, who is reported to have pronounced 
it an advance on any Code now in existence. 
to superior defintion and classification of crimes, the 
new Code will contain less than one-third as many 
crimes as the old.Code, which has 1,711 paragraphs. 


Owing 


Banishment by order of court is abolished alto- 


gether, various forms of imprisonment being sub- 


stituted. Emperor Nicholas II has already broken 
up banishment to Siberia by order of court, but, 


owing to the lack of prisons, banishment could not 


be done away with altogether, and prisoners con- 
tinued to be sent to Archangel and tne Island of Sag- 
halin. The ministry of justice has recently exerted 
efforts to provide the prisons needed, in order to per- 
mit the abandonment of judicial banishment when 
the new Code should be completed. While the ac- 
tion of the emperor did not affect the administrative 
banishment to Siberia, that is, the sending of political 
suspects there by order of the police, it is not known 
that any of the suspects relegated from the capitals 
last year were sent to Asiatic Russia. The new Code 
will abolish capital punishment altogether. The old 
Code retained it for crimes against the imperial fam- 
ily, for treason and rebellion and for evasion of 
quarantine. Of course the new Code will take cog- 
nizance of newly defined crimes, such as blackmail. 
It will not make an ordinary strike a crime, but 
threatens with higher penalties those cases of rioting 
and injury to property or person which may be 
found to have been occasioned by a strike. 


THE ALBANY LAw JouRNAL has received a copy of 
the report of the twenty-fourth annual meeting of 
the American Bar Association, held at Denver, Col., 
August 21, 22 and 23, 1901. It makes a handsome 
volume of 720 pages and contains a large amount 
of matter of the greatest interest to the lawyer. 
The annual meeting of the American Bar Association 
for 1902 will be held at Saratoga Springs, N. Y., on 
August 27th, 28th and 2oth. 


The reasonable exercise of care to protect the 
property of a sleeping passenger is held in Cooney v. 
Pullman Palace Car Co. ([Ala.], 53 L. R. A. 690) not 
to be shown, where the company allows a number of 
passengers to leave the car with baggage in their 
hands without paying any attention as to whose it is, 
and an employe is present who knows the baggage 
of the sleeping passenger and by attention might 
prevent its removal from the car by a stranger. 


To carry out a recommendation by Governor Odell, 
in his message to the legislature, Senator Slater has 
introduced a proposed amendment to the State Con- 
stitution, which provides that whenever and as often 
as the number of cases upon the calendar of the 








trial term of the Supreme Court in any county shall 
exceed 2,000, the Appellate Division of the depart- 
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ment embracing such county shall certify such fact 
to the governor, who shall thereupon designate such 
number of county judges, not exceeding ten, as he 
shall deem necessary, to act as justices of the Su- 
preme Court for such time as he shall designate, but 
no longer than until the number of cases upon the 
said calendar shall have been reduced to 2,000. The 
county judges so designated shall continue to act as 
county judges, except during the time for which 
they shall be designated as justices of the Supreme 
Court. They shall receive the same compensation 
for their services as such justices as is paid to jus- 
tices of the Supreme Court from other departments 
asigned to the county to which such county judges 
are designated, to be paid in the same manner. No 
county judge shall serve as justice of the Supreme 
Court except while holding the office of county judge, 
nor shall he sit outside the county to which he shall 
be assigned. Senator Slater introduced another bill 
carrying out a recommendation made by the gov- 
ernor, which provides that the governor, instead of 
the Kings county Supreme Court justices, shall des- 
ignate to sit in the Kings county Supreme Court 
justices trom outside the Second Department. 


A legacy to the “ board of managers of the Foreign 
Missionary Society of the Methodist Episcopal 
Church,” for the education of girls in India, no body 
of that name being in existence, is held, in Woman’s 
Foreign Missionary Society v. Mitchell ({Md.], 53 
L. R. A. 711), to be properly paid to the Woman’s 
Foreign Missionary Society of said church, that 
being the only foreign missionary society in the 
Methodist church that is engaged in the particular 
work to which the legacy is devoted. 


A person managing and controlling a public place 
of amusement to which he invites the public, on 
payment of an admission fee, who sells intoxicating 
liquor to one in attendance at such place, and 
thereby renders him drunk and disorderly, well 
knowing that when in that condition he is liable to 
commit assaults upon others, is held in Mastad v. 
Swedish Brethren ([Minn.], 53 L. R. A. 803), to be 
bound to exercise reasonable care to protect his 
other patrons from such assaults, and to be liable in 
damages for failure to do so at the suit of one 
assaulted. 


An undertaking by two lawyers not general part- 
ners in the practice of the law, to conduct litigation 
for a client, followed for a time by equal division of 
the compensation paid for the services, is held, in 
Willis v. Crawford ({Or.], 53 L. R. A. 904), not to 
render them special partners so as to give equity 
jurisdiction of a suit for an accounting in case one 
of them subsequently receives and retains the greater 
share of such compensation. 


By a decision made by Judge O’Gorman, of New 
York, in the Supreme Court, the claims of the State 
against Jacob F. Bootman and Howard R. Robinson, 


le 
cold-storage men, for violations of the game laws re. 
lating to birds have been materially reduced, These 
men were found to be in possession of a large num. 
ber of game birds, and in the action brought in the 
name of the State, at the instance of the chief game 
protector, to enforce the forfeitures, the aggregate 
claims amounted to $1,163,315. A demurrer to the 
complaint was interposed, and Judge O’Gorman, by 
his decision, finds that no recovery can be had on six 
of the counts in the complaint, which embrace the 
bulk of the birds found and reduces the claim of the 
State by about $825,000. In his decision the judge 
says: “In order to create an offense under section 39, 
it must appear not only that the birds are wild, but 
also that they are birds for which there is no open 
seasgn. Therefore, if they are birds having an open 
season, or if there be no express provision that 
there shall be no open season, the taking of 
possession of them constitutes no offense. Courts 
will go far to preserve the paramount intention of the 
legislature where it is possible to do so, but here the 
incongruities are so serious and irreconcilable that 
the construction urged by the plaintiff’s counsel can 
be yielded to only by the court usurping legislative 
functions.” The ruling of the court has a wide 
effect, inasmuch as it virtually holds that a large 
class of birds, which hunters call shore birds, are not 
protected by the present game laws. The decision, 
in effect, holds that it is no offense to the law to 
have them in possession out of season, and the impli- 
cation is that they may be shot any time without 
liability for any penalty in the way of recovery of 
money or for a misdemeanor. Most of the birds 
found in the possession of Bootman & Robinson in- 
cluded plover, snipe and yellow legs, for which there 
is an open season. For a violation of the game laws 
a person may be found guilty of a misdemeanor, 
with a fine of $60, together with an additional fine of 
$25 for each bird unlawfully taken or possessed. 


aS 


English Botes. 


Owing to the great number of crimes committed by 
wandering gipsies, the Roumanian minister of the 
interior has drafted a bill providing that every tribe 
must settle in the locality in which it may happen to 
be on the day the new law comes into force. 


The privilege extended by the king to Messrs. Saf- 
ford and Wheeler, the authors of the recently pub- 
lished work, “ Privy Council Practice,” of dedicating 
their volume to his majesty, is of a very exceptional 
and an almost unique character, says the Law Times. 
The dedication of works to the throne is rarely per- 
mitted, and one of the last occasions on which leave 
was granted to dedicate a treatise dealing with jurid- 
ical matters to the sovereign was in 1861, when 
leave was given to Lord Brougham to dedicate his 
work, “The British Constitution,” to her late 








maesty, Queen Victoria. 
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death in a state of mental derangement have over- 


Dr. Holzinger von Yemaburg, the distinguished 
taken a number of the Irish judiciary — Law Times. 


judge, whose suicide in Vienna was reported last 
week, was the last member of an ancient and noble 
Austrian family (says the Daily Chronicle). He 
had long filled a considerable position in Vienna life, 
being first brought into special prominence as the 
commissioner appointed by the government to in- 
quire into the origin and particulars of the terrible 
fire some twenty-five years ago at the Ring Theatre. 
If a somewhat’ severe judge, he had also the repu- 
tation of being a just one, and in private life was a 
cultivated and amiable gentleman of most courteous 
manners. The late judge read English with almost 
the same ease as he read German, and had nearly all 
his life been an assiduous student of English litera- 
ture. He was married, but leaves no family. 


A complete codification of English law is among 
the projects that belong to the realm of dreams. 
Over 10,500 acts of parliament were passed during 
the last century, and, although many of these stat- 
utes have ceased to be operative, yet the body of 
English law is so enormous that its complete codifi- 
cation must long remain a forbidding task. But 
the application of the process of codification to par- 
ticular branches of the law is a practicable and de- 
sirable course, and we welcome the announcement 
made by the lord chancellor at the centenary banquet 
of the Liverpool Underwriters’ Association, that he 
intends to introduce a bill for the codification of the 
law relating to marine insurance. The tentative 
efforts which have already been made in the direc- 
tion of codification — for instance, the bills of ex- 
change act and the sale of goods act—have been 
crowned with a large measure of success, and 
there is every reason to believe that the measure for 
which the lord chancellor will ask the sanction of 
parliament will prove equally useful to the mercantile 
classes — Law Journal (London). 


The number of law books published in 1901 was al- 
most the same as in 1900, says the Law Times. Last 
year 146 legal volumes were published, of which 109 
were new works, and 37 were new editions; in the 
preceding year 147 were published, of which Ior 
were new works and 46 were new editions. It will 
be observed that while the number of new editions 
of legal works in 1901 was nine smaller than in 1900, 
the number of new works was eight larger. March 
and November were the busiest months with the law 
publishers, while May and June were the slackest; 
twenty-five works were published in March, and only 
five in May. The record of legal publications in 
1901 is well above the average of the past nine | A young man whose features and flashing eyes be- 
years. The total number of law books published | tokened great earnestness was summoned before 
in 1893 was only 50; in 1894 it rose to 149; in 1895 it Judge McCarthy of the City Court the other day 
sank to 90; in 1896 it was as high as 182; in 1897 it | for jury duty. He immeaiately asked to be excused. 
fell to 142; in 1898 it reached 163; in 1899 it was 160.| When the judge asked him what excuse he had for 
ip : ‘ : | not serving, he replied: 

The suicide of Dr. Holzinger, vice-president of | “T believe it is a rule of the court that the jury is 


High aoe, # ge and went of the — the sole judge of the facts and the court of the law — 
ea -. va mr 7 = — eee 7 Y aia that the juror should only weigh the facts as pre- 

— —_ roughout the Austrian Empire, hi Te | sented by the evidence, not taking into consideration 
call the circumstance that some of the most eminent | : : 

y : . . | any of the rules of law governing the case; where- 
lawyers in these countries have perished by their | . ” 
le hands whil fering { : . | fore all lawyers are exempt from jury duty. 
Thu cs. “4 re pty Si rma gred nyt | “But are you a lawyer?” asked Judge McCarthy. 

“eats gual ad We eaiaaee the SESS Oem ae aae —T “No, but I have been a close student of the law 
cellor Hardwicke, was appointed lord chancellor in | for many years.” 
January, 1770, and committed suicide three days af- | : 


’ | “Tam afraid that I cannot excuse you if you are 
terw ; a es on 
in ow d Richard a be gh of the ee | not a lawyer,” said the court, smiling. 
and in 1794, leaped into the river Liffey and|  « But,” continued the young man, with great 


i. — stom — = weaned vt | earnestness, the color mounting to his temples, “I 
owed ee bem iy ae é -™ Pp nai |am sure if your honor knew as much law as I do, 
public funds preferred against hirr | : 
‘ . | your conscience would not allow you to serve on a 

by Lord Clare, the Irish lord chancellor.. Sir jury.” , 
Samuel Romilly, one of the greatest luminaries of the After the bench and bar had recovered from this 
“ig bar, afr whose labors in the house of | naive outburst the judge told the young man that if 

mons some of the horrors which signalized the | it was a matter which affected his conscience so 
severity and the absurdity of the English Penal Code deeply he would excuse him, and a very much 
were abolished, terminated his beneficent career dur- abashed youth left the courtroom—New York 
ing a priod of aberration produced by personal grief Times 
and prolonged mental strain; while in our own ¥ 


—_4+>——_—_ 
Bumorous Side of the Law. 














Seneration suicide in madness brought on from over- 
work has been the fate of a member of the English 





judiciary, and attempted suicide and subsequent 


Col. C. C. Fogle, attorney-at-law, of Lancaster, 
Mo., related the following legal incident: “One of 
the most original lawyers I ever met in my life was 
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‘Sam’ Dysart, who some twenty years ago was a 
resident of our county. He is some kin to Major 
‘Ben’ Dysart of your town. ‘Sam,’ when he lived 
up our way, was engaged to defend a lot of boys 
and girls charged with disturbing a religious assem- 
bly out in the country by ‘laughing and giggling.’ 
The case attracted an immense crowd from the vicin- 
ity. T. C. Tadlock prosecuted, and he was in- 
structed by the church people to spare no pains to 
convict the disturbers, who were of good families, 
and it was their first offense. They candidly admit- 
ted they laughed out in church, and the State in- 
sisted that by their own mouths they were con- 
demned. 

“Brother Tice Spears, a righteous man of Puri- 
tanic type, was the main prosecuting witness. He 
had conducted the services, and he testified that his 
peace was sadly disturbed by the unseemly behavior 
of the ‘rioters.’ After he told his story in chief he 
sat down with clasped hands waiting for the defend- 
ants’ attorney to begin on him. He didn’t have long 
to wait. The examination went like this: 

“* Brother Spears, you led the meetin’ last night?’ 

“*T did, sir.’ 

“* You prayed?’ 

“*T did, sir.’ 

“* And preached?’ 

“*T tried to.’ 

“* And sung?’ 

“*T sung.” 

“*What did you sing?’ : 

“*“ There is a Fountain Filled With Blood,” sir.’ 

“Here Mr. Dysart pulled a hymn-book from his 
pocket and handed it to the witness, with the remark: 

“* Please turn to that song, Brother Spears.’ 

“The witness did so. 

“*That’s what you sang last night?’ 

“Tt is, sir’ 

“* Well, stand up and sing it now, if you please.’ 

“* What!’ 

“You heard what I said, Brother Spears.’ 

“* But I can’t sing before this sort of crowd.’ 

“* Brother Spears,’ with much apparent indigna- 


tion, ‘do I understand that you refuse to furnish | 


legitimate evidence to this jury?’ 

“* No — no — but, you see 

“Your honor,’ said Mr. Dysart, ‘I insist that the 
witness shall sing the song referred to just as he did 
on the night of alleged disturbance. It is a part of 
our evidence and very important. The reason for it 
will be disclosed later on.’ 

“There was a long jangle between the lawyers, 
and the court finally ordered the witness to get up 
and sing. 

“* And, mind you, Brother Spears,’ said Dysart, 
seriously, ‘you must sing it just as you did that 
night ; if you change a note you will have to go back 
and do it all over again.’ . 

“The witness got up and opened the book. There 
is a vast difference between singing to a congrega- 





habitues. Brother Spears was painfully Conscious 
of the fact. You know how those old-time hymps 
are sung in the backwoods settlements? Yoy begin 
in the basement and work up to the roof, and then 
leap off from the dizzy height, and finally finish the 
line in the basement. Thats the way the witnes 
sang. He had a good voice —that is, it was strong, 
It seemed to threaten the window lights. The crowd 
didn’t smile—it just yelled with laughter. The 
jurymen bent double and almost rolled from thei 
seats. The court bit his cob pipe harder and looked 
solemn. It wasn’t any use. There were only two 
straight faces in the house. One belonged to a deat 
man and the other to Sam Dysart. The singer fip. 
ished and sat down. He looked tired. Sam immedi. 
ately excused him. When the time for speechmaking 
came Sam remarked to the jury: 

“*Tf you gentlemen think you could go to one of 
Brother Spear’s meetings and behave better than 
you have here, why you may be justified in convicting 
these boys and girls.’ 

“That was all he said, but the jury brought ina 
verdict of not guilty, with the request that Brother 
Spears sing another song. But that gentleman had 
gone home, and court adjourned.”— Macon (Ga) 
Republican. 





| Seated in the café of the Waldorf-Astoria the 
| other evening, a congenial party listened to New 
| Mexicos bright young governor, Miguel A. Otero, 
expatiating upon the resources and many attractive 
| features of his territory. One of the group, a west- 
ern mining man, asked the governor if it was nota 
fact that quite a large proportion of the population of 
| Mexican birth or extraction were entirely ignorant of 
ithe English language and wholly illiterate. This 
| condition the governor admitted had existed, but the 
| public schools were rapidly improving matters. 
| “Well,” said an army officer, “I am glad to hear 
| that, for I recall an incident which occurred when I 
| was stationed at old Fort Cummings, which didn't 
| show the native up in a very attractive light, as to his 
/competence for jury duty. One of our discharged 
men was celebrating his freedom in Silver City, and 
| got into a row over some women in a dance hall. A 


|man was killed and the discharged soldier — Sim- 


mons by name—was arrested for murder. There 


| was no court being held in Silver City at the time, 


so Simmons was taken to another district for trial. 
The jury drawn in the case proved to be all Mexi- 
cans.. The principal witness was a man named Gal- 
lagher, and when the prosecution put him on the 
stand, Simmon’s lawyer said in Spanish to the jury 
— speaking in an undertone—‘ you don’t want to 
believe anything this man says; he stole a cow up 
in Grant county.’ In his: closing argument the law- 


yer again referred to the cow episode, he having 
made Gallagher admit it on his cross-examination. 
The jury took the case, and after a short delibera- 
tion, brought in a verdict convicting Gallagher of 





tion in sympathy with you and a crowd of courtroom 





stealing a cow! ”—N. Y. Times. 
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